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Executive Summary

In the period since the first Advisory Visit in October 2003, significant progress
has been made towards strengthening the functioning of the judicial system in Turkey.
Whilst our assessment of the legal reform process in Turkey must necessarily be limited
by the scope of the recommendations advanced in the report of our first Advisory Visit,
we nevertheless report that, with few exceptions, the Turkish state authorities have
demonstrated a genuine commitment to aligning their legal system further with the values
and standards of the European Union. In many instances steps have been taken towards
realising this commitment through the introduction of actual or proposed legislative and
administrative reforms.

Without providing an exhaustive list of the positive initiatives that have been
undertaken in an effort to modernise the judicial system in Turkey, the following
developments are particularly noteworthy. The State Security Courts have been
abolished and replaced by specialised Heavy Penal Courts. A draft law to enable judges
and public prosecutors to organise and form professional associations is currently being
prepared. Draft legislation on the establishment of a judicial police force has been
proposed in an effort to enhance the role of public prosecutors in the criminal
investigation process. In an effort to increase access to lawyers, the Ministry of Interior
has agreed to permit Bar Associations to display posters advocating the rights of
detainees in both police and gendarme stations. Complaints from lawyers alleging
intimidation and harassment when attempting to enter prisons have ceased completely.
The Ministry of Justice has undertaken to construct consultation rooms within the secure
facilities of all courthouses in Turkey. The Ministry of Justice has agreed in principle
that the position of the prosecutor in the courtroom should be moved so as to equate his
location with that of the defence lawyer.

In an effort to increase the quality and efficiency of the justice system, 136 courts
with an inadequate caseload have been closed and 511 judges and public prosecutors
transferred to work in other courthouses. A specialised commission has been established
to commence work on necessary measures to abolish the distinction between Civil Courts
and General Civil Courts of First Instance. A draft law to introduce the possibility of
Alternative Dispute Resolution is under consideration at the Prime Ministry and the Draft
Code of Criminal Procedure will, when enacted, empower courts to reject indictments
brought on insufficient evidence. Beyond this, the National Judicial Network Project is
progressing according to schedule and will soon be operational. All judges and public
prosecutors have been equipped with personal computers and over 9,000 judges and
public prosecutors and 23,000 administrative court staff have received training in
computer use. The Draft Law on the Establishment of Regional Courts of Appeal has
now been approved by the TGNA and the project to establish the new appeal courts is
progressing according to schedule, with training programmes for judges, public
prosecutors and other staff of the new courts being prepared. A total of 21 juvenile
courts and 143 family courts are now operational.



Forensic medical examination facilities will in future be established within
hospitals and health centres rather than in facilities within court buildings. A total of 11
new facilities are presently ready to begin work and the remaining courthouse facilities
will be transferred shortly. Regional training of judges, public prosecutors and lawyers in
the effective forensic examination of detainees is ongoing. Initiatives have also been
undertaken to ensure that law enforcement officers who bring detainees to medical
examinations are not the same as those involved in the detention or interrogation of the
detainee, that all forensic examinations of detainees are conducted out of the sight and
hearing of law enforcement officials and that forensic examination reports are no longer
handed to the law enforcement authorities. Finally, in the period since the first Advisory
Visit the Ministry of Justice has successfully completed a comprehensive human rights
training programme involving all judges and public prosecutors in Turkey. The Ministry
now collects decisions of judges and public prosecutors that refer to the ECHR and is
committed to organising ongoing human rights training initiatives in the future.

As previously stated, the aforementioned list of reforms are but a selection of the
activities that have been undertaken in an effort to align the functioning of the Turkish
legal system with the values and standards of the European Union Member States.
Nevertheless, this report also notes that it is too early to assess to what extent many of the
measures that have been introduced to date have in fact brought about any significant
positive improvement in the functioning of the Turkish legal system and accordingly
there is a need for further monitoring. The report also concludes that the Turkish state
authorities have in fact been unwilling to engage several of the recommendations
advanced following the first Advisory Visit. Again, without providing an exhaustive list,
the following are examples of areas where question marks remain over the adequacy of
the reform process.

There is a widespread perception amongst lawyers and human rights associations
that rather than bringing about any real improvement in terms of the fairness of
proceedings in political and serious criminal cases, the newly established specialised
Heavy Penal Courts will in fact function as the State Security Courts did before them,
albeit under a different name. Continued monitoring of the specialised Heavy Penal
Courts is required in order to assess to what extent, in practice, the new courts function
independently, impartially and afford applicable judicial guarantees so as to ensure that
the proceedings before them are fair.

There has been no significant change in the degree of independence enjoyed by
the judiciary in Turkey. Whilst, in an important positive development, the body
responsible for the professional careers of all judges in Turkey, the High Council of
Judges and Public Prosecutors, has expressed a desire to free both itself, and the Turkish
judiciary as a whole, from the guardianship of the Ministry of Justice, with the exception
of permitting judges to form professional associations, the Ministry of Justice has
avoided committing itself to any of the recommendations on judicial independence
advanced within the report of the first Advisory Visit. Therefore, whilst there does now
appear to exist a most apparent judicial will to remove the influence of the executive in
the functioning of the judiciary in Turkey, it remains at best unclear as to whether the



Ministry of Justice yet possesses the necessary political will to legislate for reforms that
will effectively surrender its guardianship over the judiciary in practice.

On the related question of the most apparent union between judges and public
prosecutors in Turkey and the impact of this relationship upon the objective impartiality
of the judiciary, there has been no official initiative to establish a clearer separation of the
tasks, responsibilities and powers of judges and public prosecutors since the first
Advisory Visit. Indeed, the perception that judges and public prosecutors are to be
regarded as equals appears somewhat entrenched.

Insufficient measures have been taken to address the lack of prosecutorial
supervision over the determination as to which criminal investigations ought properly to
result in court proceedings. In order to avoid inviting unmeritorious proceedings to enter
the court system, further measures are required to encourage public prosecutors to
actively waive prosecutions, discontinue proceedings conditionally or unconditionally, or
divert cases from the formal justice system in circumstances where there is no realistic
prospect of conviction.

Further reform is needed in order to strengthen the right of defence. Although
there has been a slight improvement in the position regarding implementation of the right
of detainees to access free legal counsel immediately upon being deprived of their liberty
in south-east Turkey, significant problems remain. A combination of widespread lack of
public awareness and persistently high levels of official obstruction continue to present
obstacles in the path of detainees throughout the region accessing legal advice and
representation upon arrest or detention. At the same time, the reality of court proceedings
throughout Turkey is that many judges and public prosecutors continue to look
unfavourably upon requests from lawyers to speak to their clients during the course of
court proceedings and a most apparent lack of equality of arms persists as between
prosecution and defence counsel. There continue to be instances of lawyers being both
threatened with and exposed to prolonged and repeated criminal prosecutions for
activities carried out in the exercise of their professional duties and the Ministry of
Justice remains reluctant to relinquish its role in the functioning of the Bar Associations.

In terms of the overall quality and efficiency of the justice system, there has been
no significant improvement in the financial resources of the judiciary. Judicial services
continue to be allocated just 0.8% of the overall budget. In order to reduce the
considerable backlog of cases in the courts and to speed up proceedings, there remains a
need to appoint more judges and public prosecutors. At present there are 560 vacancies
(a figure which is estimated to rise to 900 by the end of 2004) and an estimated 1,800
more judges and public prosecutors are required in order to begin reducing the existing
heavy caseload. Laws introducing measures designed to facilitate the settlement of
private law disputes without the need for timely and costly litigation before the courts, to
simplify the rules relating to jurisdiction in order to reduce the number of artificial suits,
and to introduce a system of plea bargaining for criminal cases are still being negotiated.
Once adopted, the impact of the new legislation will need to be carefully monitored.
There appears to be only very limited interest within the judiciary for the creation of a



written Code of Conduct establishing formal standards for the ethical conduct and
discipline of judges and public prosecutors.

Primary responsibility for the documentation of ill-treatment of detainees at the
hands of agents of the state continues to lie with physicians who are themselves attached
to an agency of the state. We consider that a more thorough reform of the administration
of forensic medicine services in Turkey is required so as to secure the independence of
physicians engaged in the role of documenting ill-treatment by state officials. At the
same time, forensic medical examinations continue to be carried out otherwise than in
accordance with the requirements of the Istanbul Protocol.

An analysis of statistical data relating to the number of cases filed and rendered in
2001 and 2003 under Article 159, 169 and 312 of the Turkish Penal Code and Articles 7
and 8 of the Anti-Terror Law suggests that a practice of alternative charging persists. At
the same time, the right to freedom of expression continues to be undermined in so far as
despite the decriminalisation of certain publications as a result of the abolition of Article
8 of the Anti-Terror Law and the amendment of various other related provisions, some
courts in Turkey remain reluctant to quash confiscation decisions made in relation to
these publications even though the act of possessing/publishing the articles in question no
longer constitutes an offence as originally charged.

We also note that the number of complaints brought before the Prime Ministry’s
Human Rights Presidency is low, despite various initiatives that have been undertaken to
increase public awareness of the institution. This suggests a continuing lack of public
awareness and/or lack of public confidence in the ability and willingness of the Human
Rights Presidency to provide effective redress for alleged human rights violations.

Thus, the functioning of the judicial system in Turkey remains far from perfect.
However, despite the continued existence of various shortcomings, many significant
positive developments have taken place since the first Advisory Visit. The Turkish legal
system is going through a rapid period of transformation and, for the most part, both the
legislature and the executive appear resolved to carry out this transformation. During the
course of the second Advisory Visit all the judges, prosecutors, lawyers, state
representatives and human rights defenders that we interviewed repeatedly reminded us
that change is a process and that this process is now gaining momentum in Turkey.
Whilst noting the scope for improvement, our interviewees universally observed that the
momentum generated by the reform process to date is itself now acting as a catalyst for
further reform initiatives. Accordingly, to allow Turkey to proceed with its application
for membership of the European Union is most likely to provide the necessary motivation
to advance the process of reforming the judicial system in Turkey still further.
Conversely, to rebuff Turkey is likely to set back substantially the progress that has
already been made.

Paul Richmond
Kjell Bjornberg



I - INTRODUCTION

This is the Report of a second Advisory Mission sent by the Directorate General
for Justice and Home Affairs and the Directorate General for Enlargement of the
European Commission (“EC”) to Turkey. The Mission’s mandate was to assess Turkey’s
progress in fulfilling the following Accession Partnership priority:

Strengthen the independence and efficiency of the judiciary and promote
consistent interpretation of legal provisions relating to human rights and
fundamental freedoms in line with the European Convention on Human Rights.
Take measures with a view to ensuring that the obligation for all judicial
authorities to take into account the case law of the European Court of Human
Rights is respected. Align the functioning of State Security Courts with European
standards. Prepare the establishment of intermediate courts of appeal.

Within this framework, the main topics examined by the mission were: (i) the
jurisdiction of the courts, including the State Security Courts; (ii) the independence and
impartiality of the judiciary; (iii) the training of the judiciary and prosecutors; (iv) the
ability of lawyers to provide effective representation for their clients before the courts
and to engage freely in professional activities; (v) procedural rules in criminal cases and
the rights of the defence; and (vi) the capacity of the courts to deal with cases
expeditiously.

The Mission followed a similar Advisory Visit conducted between 28 September
and 10 October 2003. At the conclusion of the first Advisory Visit a report was prepared
reflecting the concerns that had been expressed by numerous judges, prosecutors and
lawyers throughout Turkey regarding the functioning of the Turkish judicial system. The
report advanced recommendations as to how the Turkish state authorities might further
align the functioning of the judicial system with EU standards. The second Advisory
Visit set out to assess the degree of progress in implementing the recommended
measures.

The Ministry of Justice welcomed the report of the first Advisory Visit,
considering it to be an important contribution to the ongoing efforts to strengthen the
Turkish judicial system, and commenced a careful study of the recommendations
immediately upon receipt. The report was translated into Turkish by the Directorate
General for EU Affairs of the Ministry of Justice and widely disseminated to relevant
authorities, including judges of the high courts, offices of chief public prosecutors and the
Union of Turkish Bar Associations, with a view to taking comments upon it. A copy of
the report was also posted on the web-site of the Ministry of Justice. In April and May
2004, judges and chief public prosecutors from throughout Turkey convened in Antalya
in order to discuss the report.



Following completion of the first evaluation stage a commission was established
under the presidency of Minister of Justice, Cemil Cicek, to undertake a detailed analysis
of the recommendations. The commission determined precise strategies to be followed
and definite measures to be undertaken with regard to each recommendation. Where
appropriate, a calendar for implementation was also established.

On 11 May 2004, the Ministry of Justice produced a comprehensive written
response to the recommendations of the first Advisory Visit in a 45-page evaluation
report. The Ministry of Justice accepted fully fifty-eight out of eighty-two
recommendations and noted that work had already begun on implementation. On a
further nine, the Ministry of Justice awaited the response of the High Council of Judge
and Public Prosecutors. The Ministry of Justice declined to accept -eight
recommendations, considered that three were based on inaccurate information and
advised that four lay within the competence of other Ministries.

On the occasion of the second Advisory Visit, the European Commission
appointed two experts from European Union Member States to conduct the assessment,
Kjell Bjornberg (Sweden), Judge, Chamber President of the Court of Appeal for Western
Sweden, and Paul Richmond (United Kingdom), Barrister of England and Wales. The
experts were advised by Florence Schmidt-Pariset (France), magistrat, currently serving
as a Detached National Expert at the EC Directorate General for Justice and Home
Affairs. The experts were accompanied by Tobias King, Desk Officer, External Relations
and Enlargement Unit, EC Directorate General for Justice and Home Affairs; Marie-Sofie
Sveidqvist, Desk Officer, EC Directorate General for Enlargement; and Sedef Koray-
Tippkamper, Sector Manager for Justice and Home Affairs, EC Delegation, Ankara and
Didem Bulutlar Ulusoy, Political Officer for Human Rights and Judiciary, EC
Delegation, Ankara.

The Mission arrived in Turkey on Sunday 11 July 2004 and left on Monday 19
July 2004. During this time we held a total of 45 meetings with judges, public
prosecutors, lawyers, physicians, human rights advocates and government officials in
Ankara, Istanbul and Diyarbakir. Time constraints precluded us from visiting [zmir. A
list of those whom we met is attached as an appendix to the Report in Annex A. The
Mission received full co-operation from the Government of Turkey and we observed a
willingness on the part of all of the interviewees to maintain and develop further the
dialogue between the European Commission and themselves.

Chapter II of the Report examines the abolition of the State Security Courts
(“SSCs”) and assesses to what extent the newly established specialised Heavy Penal
Courts may be said to have resolved the criticisms levelled at the former SSCs. In
Chapter III we report on the progress that has been made since the last Advisory Visit
towards strengthening the independence and impartiality of the judiciary in Turkey.
Chapter IV examines the extent of developments regarding the role and effectiveness of
public prosecutors and in Chapter V we review our opinion on the ability of lawyers to
perform their role within the Turkish legal system. In Chapter VI we assess the present
position regarding the degree of quality and efficiency within the Turkish legal system
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before examining the extent to which progress has been made in implementing reforms
designed to further improve its functioning. Finally, our conclusions and
recommendations are set forth in Chapter VII

This report does not repeat the contents of the explanatory paragraphs within the
report of the first Advisory Visit. We have however endeavoured to summarise the
findings of our first report in order to provide a context for our most recent appraisal.

For ease of reference, he has been used rather than she throughout the report when
referring to an unidentified individual. This should be understood as being gender neutral
unless the context indicates otherwise.

This report contains the views of the experts and does not necessarily reflect the
views of the European Commission.

We would like to express our gratitude to all those agencies, organisations and
individuals that contributed to the information presented in this report. We are
particularly grateful to Dr. Saadat Arikan, General Director of the Director General for
European Union Affairs of the Ministry of Justice, who must be acknowledged for her
courage, energy and genuine commitment to strengthening the judicial system in Turkey.
We are also grateful to Mr. Celalettin Donmez and Mr. Alper Akgulen of the Ministry of
Justice Directorate General for EU Affairs for facilitating our meetings with judges,
public prosecutors and representatives of the Turkish government. We thank Ms. Natali
Medina, Ms. Sera Onal, Ms. Nur Camat, Ms. Zeynep Ener and Ms. Gulseren Albatros for
their stamina, diplomacy and technical excellence whilst acting as the Mission’s
interpreters.
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Il - STATE SECURITY COURTS

A. Introduction

In the report of the first Advisory Visit we observed that notwithstanding the
removal of military judges from State Security Courts (“SSCs”), the reduction in the
number of offences within the jurisdiction of the courts and the improvement in
procedural safeguards for SSC detainees, the extraordinary jurisdiction, responsibilities
and functioning of the SSCs continued to represent an obstacle to the development of the
rule of law in Turkey. Our concern centred on the relationship between the SSCs and the
1982 Constitution, the underlying tone and explicit provisions of which, as originally
drafted, favoured national security and the indivisible integrity of the Turkish State at the
expense of the rights and liberties of its citizens. We observed that the SSCs were not
merely established by the 1982 Constitution; ultimately they had worked in accordance
with the Constitution for a little under 20 years. In practice this meant that the
authoritarian language of the 1982 Constitution had permeated to the core of the SSCs to
the point where they adopted objectives that were wholly inconsistent with the principle
of the rule of law and the protection of fundamental rights and liberties. The emphasis
within the 1982 Constitution, prior to 17 October 2001, on the promotion of the interests
of the Turkish state over the rights and freedoms of the individual had led to an ethos or
culture within the SSCs that that they existed, as their name implied, to vindicate “state
security”, rather than to adjudicate impartially as between state and citizens.

B. Abolition of the SSCs

We recommended that:

(1) the Constitution be amended so as to abolish the State Security
Courts;

(i) the existing functions of the State Security Courts be transferred
to the Heavy Penal Courts;

(ili)  cases previously within the jurisdiction of the State Security
Courts be assigned to judges and prosecutors within the Heavy
Penal Courts who possess the necessary competence to conduct
such cases;

(iv)  public prosecutors within the Heavy Penal Courts appointed to
investigate cases formerly within the jurisdiction of the State
Security Courts be vested with power to undertake nationwide
rather than provincial investigations as and when required.

On 16 June 2004 the Turkish Grand National Assembly adopted Law No. 5190
amending the Code of Criminal Procedure and abolishing the Law on Establishment and
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Trial Methods of State Security Courts." The adoption of this law abolished the State
Security Courts in Turkey.

In the place of the SSCs has been established a number of Heavy Penal Courts
specialising in criminal prosecutions involving predominantly terrorism and narcotics
offences. Provisional Article 5 of Law No. 5190 provides that the term “State Security
Court” shall be changed to “Heavy Penal Court to be assigned by the High Council of
Judges and Public Prosecutors in accordance with article 394/a of the law number 1412”.
Article 394/a of the Code of Criminal Procedure provides that these Heavy Penal Courts
shall be assigned in provinces determined by the High Council of Judges and Public
Prosecutors upon the recommendation of the Ministry of Justice. New specialised Heavy
Penal Courts have to date been established in Ankara (1), Istanbul (6), Diyarbakir (4),
Malatya (1), Erzurum (1), Van (2), Adana (2) and Izmir (1).

Article 394/a of the Code of Criminal Procedure defines the offences falling
within the jurisdiction of the newly established Heavy Penal Courts as follows:

1. Articles 125 to 139, 146 to 157, 168, 169, 171 and 172 of the Turkish Penal
Code, together with crimes committed collectively or by establishing
organisations as provided for in Article 403;

2. In the regions where a state of emergency was declared in accordance with

Article 120 of the Constitution, offences related with the incidents that had

caused the declaration of state of emergency;

Offences within the Anti-Terror Law (Law No. 3713);

4. Offences within the context of the Law on the Fight against Criminal
Organisations Established with the Aim of Gaining Benefit (Law No. 4422).

(98]

Article 394/a of the Code of Criminal Procedure also provides that the jurisdiction
of the new Heavy Penal Courts shall cover more than one province. The new courts
therefore have a wider competence than the existing Heavy Penal Courts. According to
a judge of the Ankara specialised Heavy Penal Court, the 18 specialised Heavy Penal
Courts are located in 8 different provinces. The specialised Heavy Penal Court in Ankara
has jurisdiction over 21 provinces.

When one compares the former SSCs with the newly established Heavy Penal
Courts some differences are apparent. Beyond the obvious change in name, the scope of
the crimes under the jurisdiction of the new Heavy Penal Courts has been narrowed
slightly in comparison with the former SSCs. Of particular note, whereas Article 312 of
the Turkish Penal Code (“incitement to hatred on the basis of differences of social class,
race, religion, sect or region”) was within the jurisdiction of the SSCs, it is no longer
within the jurisdiction of the new specialised Heavy Penal Courts. According to the
Ankara branch of the Human Rights Association this amendment represents a return to
the position three years ago when Article 312 of the Turkish Penal Code was within the

' Law No. 5190 adds a section entitled “Trial Methods Regarding Some Crimes” to the text of the Code of
Criminal Procedure following Article 394 of the said Code.
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competence of the ordinary Heavy Penal Courts rather than the SSCs. We welcome this
as a positive development.

The authorities and duties of the State Security Court Chief Public Prosecutors
have also ended. The former Istanbul State Security Court Chief Public Prosecutor
informed the delegation that he no longer retains his title and is in fact now subordinate to
the Istanbul Chief Public Prosecutor. Further, whereas judges and public prosecutors of
the SSCs were appointed for a term of four years, Provisional Article 1 of Law No.5190
provides that judges and public prosecutors of the new Heavy Penal Courts shall be
appointed to a renewable three year term of office.

Regarding custody periods, Law 5190 adopts provisions in conformity with the
reform packages. Article 394/d of the Code of Criminal Procedure in fact extends the
rights of the defence. The Code of Criminal Procedure now provides that the time to be
given to the public prosecutor, intervening party or their lawyer to notify their claim
about the merits of the case; and to the defendant or his lawyer to make their defence
against claims shall be a reasonable period. In cases where this period means limitation
of the right of defence in real terms, it can be extended ex-officio. Previously, the Code
of Criminal Procedure allowed the defence 15 days for the preparation of the defence
case with the option to extend this period to one month in cases where there were at least
15 defendants.

Regarding the interval between detention and presentation before a judge, Article
128 (as amended by Law No. 3842)%of the Code of Criminal Procedure provides that a
person who has been detained on suspicion of an ordinary crime is entitled to the
protection of being brought before a competent judge within a maximum period of 24
hours.> On 10 July 2003, the sixth reform package (Law No. 4928) entered into force
and this harmonized the position of SSC detainees with those accused of ordinary crimes.
This enabled persons detained on suspicion of SSC offences to benefit from Article 128
of the Code of Criminal Procedure. In October 2003 we reported therefore that all
detained persons, whether suspected of ordinary crimes or SSC crimes, were entitled to
be brought before a judge no later than 24 hours after their initial detention. Article
394/b of the Code of Criminal Procedure, as introduced by Law No. 5190, however now
provides “For those who were apprehended and arrested in relation to the crimes that fall
under Article 394/a, the 24-hour period mentioned in paragraph one of article 128 of the
law shall be implemented as 48 hours.” This appears to extend the period of detention
before presentation of a judge in cases falling within the jurisdiction of the new
specialised Heavy Penal Courts.”

> Law No. 3842 on Amending some Provisions of the Code of Criminal Procedure and the Law on the
Establishment and Prosecution Procedures of State Security Courts and on Abolishing from Provisions of
the Law on Police Duties and Powers and the Law on Combating Terrorism was approved by Parliament
on 18 November 1992 and entered into force following its publication in the Official Gazette on 1
December 1992.

* Submission to the UN Committee against Torture concerning Turkey, 22 July 2002, para. 27.

* Article 394/b of the Code of Criminal Procedure further provides that where persons are apprehended and
arrested in places where a state of emergency is declared as a requirement of article 120 of the Constitution,
the time set as 4 days in paragraph 2 of article 128 of the Code of Criminal Procedure may be extended up
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Whilst recording these changes however, it must also be noted that there is a
widespread perception amongst lawyers associations and human rights associations that
the abolition of the SSCs has not brought about any real improvement in terms of the
fairness of proceedings in political and serious criminal cases deemed threatening to the
security of the Turkish state. It is generally considered that the new specialised Heavy
Penal Courts are functioning simply as SSCs under a different name. The President of
the Diyarbakir branch of the Human Rights Association commented that the only aspect
of the former SSCs that has actually changed are the name-plates at the entrances to the
courthouses. He remarked that the prosecutor at the Diyarbakir specialised Heavy Penal
Court this week is the same as the prosecutor who was at the Diyarbakir SSC last week.
He commented that it is not reasonable to expect the mentality of the prosecutor to
change in one week and therefore all the problems of the former SSCs continue in
practice. The Istanbul branch of the Contemporary Lawyers Association similarly
remarked that the SSCs may have changed their name but the judges in the new courts
remain the same. The Ankara branch of the Human Rights Association commented that
there was nothing new about the specialised Heavy Penal Courts and they were open to
criticism for all the same reasons as the SSCs had been criticised before them. The
Human Rights Association pointed out that the new specialised Heavy Penal Court in
Ankara is operating in exactly the same courtroom as No. 1 State Security Court operated
previously. We are given to understand that the same is true of the new specialised
Heavy Penal Court in Istanbul. The Ankara branch of the Contemporary Lawyers
Association stated that in their view only the name and name plates of the courts had
changed. The judges were the same and they were carrying out the same function. The
President of the Union of Turkish Bar Associations informed us that in his opinion the
new Heavy Penal Courts did not differ from the former SSCs in any material respect.

For our part we observed that the new specialised Heavy Penal Courts are
operating in exactly the same courtrooms as the former SSCs. The only visible
difference is that wherever they previously existed, the sign “Devlet Guvenlik
Mahkemesi” (“State Security Court”) has been removed from the entrance to the
courthouses. We did note however that, on the occasion of our visit, a plaque engraved
with the initials “DGM” still adorned the wall adjacent to the door through which the
judges and public prosecutor had to pass in order to enter the specialised Heavy Penal
Court in Ankara (former No. 1 SSC). This plaque is visible only to the judges and the
public prosecutor and not to the public.

Regarding the personnel of the new specialised Heavy Penal Courts, according to
official figures from the Ministry of Justice, prior to the introduction of Law No. 5190,
189 judges and public prosecutors were appointed to the SSCs. On 1 July 2004,
following the abolition of the SSCs, the High Council of Judges and Public Prosecutors
assigned 125 of these judges and public prosecutors to new duties outside the scope of
the newly established specialised Heavy Penal Courts, whilst 64 remained within the
newly established specialised Heavy Penal Courts. It may therefore be concluded that the
High Council of Judges and Public Prosecutors has re-assigned two-thirds of the former

to seven days upon the request of the public prosecutor and decision of the judge upon hearing the
apprehended or arrested person.
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SSC judges and public prosecutors to positions unrelated with the newly established
specialised Heavy Penal Courts whilst one-third of the judges and public prosecutors
within the newly established specialised Heavy Penal Courts are former SSC judges and
public prosecutors.

The Chief Public Prosecutor of Diyarbakir informed the delegation that of the 12
public prosecutors previously working within the SSC, 8 have been appointed elsewhere.
A former judge of the Diyarbakir State Security Court now sitting in the new Heavy
Penal Court informed the delegation that there were 16 judges in the SSCs, 8 have been
appointed to other courts, leaving 8 continuing to serve in the new Heavy Penal Court. In
addition, 2 new appointments have been made. The public prosecutor of the Istanbul
specialised Heavy Penal Court informed the delegation that whereas previously 19 public
prosecutors were assigned to the SSCs, 7 of these have now been appointed elsewhere
and half of the SSC judges have been replaced. A former judge of the Ankara State
Security Court informed the delegation that of the two SSCs previously operating in
Ankara, one has been closed completely and 2 judges have been replaced in the other
newly established court.

Whilst it is clear that two-thirds of the former SSC judges and public prosecutors
have been re-assigned to positions unrelated with the newly established specialised
Heavy Penal Courts, it is also clear that a significant proportion of the personnel of the
new courts remain the same as were appointed to the SSCs. The Ministry of Justice
explains this situation by reference to the professional requirement that judges and public
prosecutors serve a designated term of office within any given geographical duty area
before becoming eligible for re-appointment. On the date when the SSCs were abolished,
a significant proportion of the judges and public prosecutors appointed to the SSCs had
not yet completed their minimum term of office within their geographical duty area and
hence were required to remain within the same geographical duty area even though their
court had been abolished. Upon being considered for re-appointment, they remained
liable to be appointed to any court within their geographical duty area, including the
courts established under Law No. 5910. Given the significant number of re-appointments
that had to be made within certain geographical duty areas and the limited number of
vacancies outside the newly established Heavy Penal Courts within those areas,
appointment to the newly established Heavy Penal Courts was the only option for many
judges and public prosecutors who had not yet completed their minimum term of office
within their geographical duty area. In contrast, those SSC judges and public prosecutors
who had completed their minimum term of office within their geographical duty area
could be appointed to a new geographical duty area. With this, a wider range of
appointments was available. In addition to the restriction imposed by the professional
requirement that judges and public prosecutors serve a designated term of office within
any given geographical duty area before becoming eligible for re-appointment, an
argument was also advanced to the delegation that some judges of the former SSCs might
be permitted to sit in the specialised Heavy Penal Courts in order to ensure a degree of
continuity and maintenance of institutional memory.
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During the course of the second Advisory Visit we observed a lack of uniformity
of practice regarding the treatment of cases that were before the SSCs on the day of
abolition. Whilst in all courts the trial and investigation files that were pending at the
SSCs on the day of abolition have been transferred to the authorised competent Heavy
Penal Courts, there is a lack of consistency regarding the approach to cases where the
trial was part-heard on the day of abolition. In Ankara a judge of the specialised Heavy
Penal Court informed the delegation that such cases are assigned a new hearing number
and the proceedings are re-heard from the beginning. Yet, according to the Chief Public
Prosecutor of Istanbul and a judge of the specialised Heavy Penal Court in Diyarbakir,
cases that were before the SSCs in Istanbul and Diyarbakir on the date of abolition have
continued to be heard in the new specialised Heavy Penal Courts without interruption.
Thus, in a case where three hearings were held in the SSC, rather than re-hearing the case
from the beginning, the fourth and subsequent hearings are being conducted in the
specialised Heavy Penal Courts. That no uniformity of practice has been established
regarding the treatment of cases that were before the SSC on the day of abolition is
surprising. However, more importantly, the practice in Istanbul, Diyarbakir and
presumably elsewhere, raises an obvious fair trial concern. As a result of the changes in
judicial personnel within the new specialised Heavy Penal Courts as compared with the
former SSCs, there are cases presently before the newly established specialised Heavy
Penal Courts where at least one of the three judges currently hearing the proceedings is
different from the judges that commenced hearing the proceedings. A judge of the
Diyarbakir specialised Heavy Penal Court accepted that this situation does presently exist
and explained that it is addressed by the judge or judges who have heard the case from
the outset trying to ensure that the new judge or judges read all of the case file. The
judge of the Diyarbakir specialised Heavy Penal Court accepted however that it was a
valid criticism that the newly appointed judge or judges would have had no opportunity
to assess first hand the oral evidence of the defendant(s) or witnesses. We consider that
in circumstances where the panel of judges has changed, the right to a fair trial demands
that cases that were before the SSCs on the date of abolition should be re-heard from the
beginning.

C. Conclusion

For our part, we warmly welcome the abolition of the SSCs in line with the
recommendation made following the first Advisory Visit. We understand the concerns of
lawyers and human rights defenders that given their location and composition, the new
specialised Heavy Penal Courts may in reality function as the SSCs did before them,
albeit under a different name. That said, we also recognise the difficulties presented by a
lack of alternative physical facilities for the courtrooms and the existence of a limited
number of judicial personnel with sufficient specialist knowledge and experience to
undertake appointments within the new specialised Heavy Penal Courts.

We consider that it is neither appropriate nor possible to express any final view
regarding the functioning of the new specialised Heavy Penal Courts. On the occasion of
the second Advisory Visit, the Law amending the Code of Criminal Procedure and
abolishing the SSCs had only been in force for a matter of days. Whilst we were able to
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note the structure, location and composition of the courts set up to replace the SSCs, it
was too early to assess the extent to which, in practice, the new courts may be said to be
independent, impartial and afford applicable judicial guarantees so as to ensure that the
proceedings before them are fair. Whilst recognising the legitimate concerns that have
been raised regarding the functioning of the new courts, we believe that it is only once
the courts have been operational for a period of at least several months that any
meaningful assessment of their functioning may be undertaken. We would however
express the hope that, in order to allay the concerns of observers, consideration will be
given to appointing a greater proportion of the former SSC judges and public prosecutors
serving within the courts established under Law No. 5910 to other courts as soon as it is
possible to do so.

For these reasons we consider that there is a need for continued monitoring
of the functioning of the specialised Heavy Penal Courts.

We also express our concern in relation to the lack of consistency regarding
the treatment of cases that were on-going before the SSCs at the date of abolition
and the fact that the panels of judges in such cases have been changed after the oral
hearings have commenced and evidence has been heard.
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111 - INDEPENDENCE OF THE JUDICIARY

A. Introduction

In the report of our first Advisory Visit we concluded that despite the existence of
various constitutional guarantees of judicial independence, when measured against the
core standards of the UN Basic Principles on the Independence of the Judiciary’ and
Recommendation No. R (94) 12 of the Committee of Ministers of the Council of Europe,’
true institutional and functional judicial independence was not yet a feature of the
Turkish justice system. We concluded that the administration of the Turkish judiciary
remained, to an unacceptable degree, subject to the potential influence of the political
will of the Ministry of Justice. This conclusion was based upon the following factors:

e paragraph 6 of Article 140 of the Turkish Constitution expressly attached the
administrative functions of the judiciary to the Ministry of Justice;

e the practise of requiring prospective members of the judicial profession to attend
for an oral interview with personnel from the Ministry of Justice created the
potential for the Ministry of Justice to have a profound influence over the decision
as to who would, and who would not, be selected as a candidate judge;

e both the content of the pre-service training of candidate judges and the
administration of the School for Candidate Judges and Public Prosecutors were
strongly dependent upon the Ministry of Justice;

e the in-service training of judges was administered, not by members of the
judiciary themselves, but by the Education Department of the Ministry of Justice;

e the presence of the Minister of Justice and his Under-Secretary on the High
Council for Judges and Public Prosecutors created the potential for executive
influence in all decisions relating to the professional future of judges in Turkey;

e with the exception of the Minister of Justice and Under-Secretary, all members of
the High Council were appointed by the President of the Republic;

e the High Council did not have its own secretariat that it could rely upon for its
administrative tasks. Instead, the High Council was entirely dependent upon a
personnel directorate of the Ministry of Justice for administrative support;

° UN Basic Principles on the Independence of the Judiciary, 29 November 1985, A/RES/40/32.
% The Committee of Ministers adopted the Recommendation on Judges on 13 October 1994 at the 518"
meeting of the Ministers’ Deputies.
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e the professional careers of judges were determined on the basis of performance
appraisals prepared by judicial inspectors who were themselves civil servants
working within the central organisation of the Ministry of Justice;

e the High Council did not have its own independent budget, instead it was reliant
upon the discretion of the Ministry of Justice for its financial resources;

e under paragraph 4 of Article 159 of the Turkish Constitution there could be no
appeal to any judicial body against a decision of the High Council;

e the Ministry of Justice regularly issued circulars to public prosecutors throughout
Turkey instructing them on how, in the opinion of the Ministry, particular laws
should be interpreted and these might influence the judiciary; and

e judges in Turkey were prohibited from organising and forming professional
associations.

Following transmission of the first Advisory Visit report to the Ministry of
Justice, in June 2004 the High Council of Judges and Public Prosecutors, together with a
delegation from the Ministry, undertook a study visit to Sweden, the United Kingdom
and France in order to assess measures adopted by EU Member States in order to
promote the role of judges and strengthen judicial independence. Upon returning to
Turkey, the members of the High Council engaged in a series of meetings with the
Ministry of Justice in order to evaluate the recommendations advanced following the
October 2003 Advisory Visit regarding the independence of the judiciary. Following the
conclusion of these meetings, the Ministry of Justice prepared an evaluation report. On
26 July 2004, the Ministry of Justice forwarded its evaluation report to the European
Commission.

In the remainder of this section we assess the progress that has been made since
the last Advisory Visit towards strengthening judicial independence in Turkey. The
assessment is based upon the written evaluation report prepared by the Ministry of
Justice, the answers of the High Council to questions from the experts during the course
of an official meeting and the opinions of Ministry of Justice officials, judges, public
prosecutors, lawyers and human rights defenders throughout Turkey.

B. Judicial Independence and the Role of the Ministry of Justice

1. Constitutional impediment to judicial independence

We recommended that, in accordance with Principle 1 of the UN Basic
Principles on the Independence of the Judiciary and Principle 1(2)(a) of the
Council of Europe Recommendation on the Independence of Judges, paragraph
6 of Article 140 of the Turkish Constitution be removed and replaced with a
provision that emphasises that the administrative functions of the judiciary are
the sole responsibility of the judiciary themselves.
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Article 140/6 of the Turkish Constitution continues to provide that, “Judges and
public prosecutors shall be attached to the Ministry of Justice insofar as their
administrative functions are concerned.”

The Ministry of Justice has rejected the recommendation to remove Article 140/6
of the Turkish Constitution. In its report dated 26 July 2004, the Ministry of Justice
states that apart from undertaking judicial tasks, judges discharge administrative duties
such as preparing court budgets and selecting auxiliary personnel to work within the
courts. However, submission of the proposed budget to the TGNA and allocation of
vacant staff positions is within the responsibility of the Ministry of Justice. In
consequence, it is necessary to maintain a link between judges and the Ministry of
Justice. The Ministry of Justice emphasises that Article 140/6 does not facilitate the
giving of instructions to the judiciary.

The President of the High Court of Appeals shared the view of the experts that
Article 140/6 directly undermines the independence of the judiciary in Turkey and should
be removed. Without referring directly to Article 140/6 of the Turkish Constitution, the
Chief Public Prosecutor of the High Court of Appeals also noted that certain provisions
of the Constitution continue to pose obstacles to judicial independence in Turkey and
should be removed. The President of the Constitutional Court considered that Article
140/6 did not pose a significant obstacle to judicial independence.

At present then there appears to be an absence of agreement within the senior
ranks of the judiciary as to the necessity of amending or removing Article 140/6 of the
Turkish Constitution, although there is pressure from certain influential quarters for such
a measure to be introduced. That said, the Ministry of Justice is opposed to removing or
amending Article 140/6 in line with our recommendation.

In our opinion, Article 140/6 does continue to undermine the guarantees of
judicial independence set forth in Articles 9, 138, 139 and 140 of the Turkish
Constitution.

In Opinion No.2 (2001) of the Consultative Council of European Judges
(“CCJE”) on the funding and management of courts (23 November 2001), the CCJE
recognised that the funding and management of courts is closely linked to the issue of the
independence of judges in that it determines the conditions in which the courts perform
their functions. The CCJE concluded that although the level of funding a country can
afford for its courts is a political decision, care must always be taken, in a system based
on the separation of powers, to ensure that neither the executive nor the legislative
authorities are able to exert any pressure on the judiciary when setting the budget.
Decisions on the allocation of funds to and management of the courts must be taken with
the strictest respect for judicial independence.” To this end, Article 34 of the Draft

7 Opinion No.2 (2001) of the Consultative Council of European Judges (CCJE) on the funding and
management of courts (23 November 2001) at page 2.
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Universal Declaration on the Independence of Judges (“Singhvi Declaration™)® is also
relevant insofar as it provides:

“The budget of the courts shall be prepared by the competent authority in
collaboration with the judiciary having regard to the needs and requirements of
judicial administration.”

Article 32 is also relevant in so far as it provides:

“The main responsibility for court administration including supervision and
disciplinary control of administration personnel and support staff shall vest in the
judiciary, or in a body in which the judiciary is represented and has an effective
role.”

In principle then we agree with the assertion of the Ministry of Justice that it must
maintain a link with the judiciary regarding administration of the budget for the justice
system. Indeed, in Opinion No.2 (2001) of the Consultative Council of European Judges
on the funding and management of courts (23 November 2001) the CCJE agreed that it is
important that the arrangements for parliamentary adoption of the judicial budget include
a procedure that takes into account judicial views.

Nevertheless, we continue to question the propriety of a constitutional provision
that goes beyond facilitating the consideration of judicial views and expressly attaches
the administrative functions of the judiciary to the executive. Whilst we agree that in a
country where the Ministry of Justice is involved in presenting the court budget to, and
negotiating with, the Ministry of Finance, prior judicial input should take place in the
form of proposals made either directly or indirectly by the courts to the Ministry of
Justice, at the same time, in a system based on the separation of powers, care must be
taken to ensure that neither the executive nor the legislative authorities are able to exert
any pressure on the judiciary when setting the budget. We are concerned that by going
beyond ensuring judicial input in the form of proposals to the Ministry of Justice and
expressly attaching the administrative functions of the judiciary to the Ministry of Justice,
Article 140/6 of the Turkish Constitution may foster a tendency for the interests of the
judiciary to become both subsumed within and subordinated to the wider political
interests of the administration. As a consequence there remains scope for the executive,
should it so desire, to exert pressure on the judiciary in so far as its administrative matters
are concerned.

We consider that, as an ideal, the High Council of Judges and Public Prosecutors,
as the independent authority for managing the Turkish judiciary, would not only retain its
present co-ordinating role in preparing requests for court funding, but would be made
Parliament’s direct contact for evaluating the needs of the courts. The High Council, as a
body representing all the courts, would ideally be responsible for submitting budget

¥ At its forty-fifth session, by resolution 1989/32, the UN Commission on Human Rights invited
governments to take into account the principles set forth in the draft declaration in implementing the United
Nations’ Basic Principles on the Independence of the Judiciary, which had been approved in 1985.

22



requests directly to Parliament.” However, in so far as it remains the position in Turkey
that the Ministry of Justice is involved in presenting the court budget to, and negotiating
with, the Ministry of Finance, we consider that, whilst retaining the status quo regarding
the possibility for judicial input in the administration of the courts, the independence of
the judiciary in Turkey would be strengthened by amending Article 140/6 so as to ensure
a separation of powers between the judiciary and the executive.

The recommendation is maintained and repeated.

2. Entry into the profession

We recommended that, in accordance with Principle 10 of the UN Basic
Principles on the Independence of the Judiciary and Principle 1(2)(c) of the
Council of Europe Recommendation on the Independence of Judges, the
influence of the Ministry of Justice in the process of selecting candidate judges
be removed. We suggested that those aspects of the selection process presently
performed by the Ministry of Justice be brought within the remit of either the
Justice Academy or the High Council of Judges and Public Prosecutors.

Graduates seeking entry to the judicial profession in Turkey continue to be
required to attend for an oral interview with personnel from the Ministry of Justice prior
to successful admission onto the course of pre-service judicial training. The Ministry of
Justice Directorate General for Personnel confirmed that all applicants who achieve over
70% in the written examination administered by the School Selection and Placement
Centre are invited for an oral interview. The Directorate General for Personnel further
confirmed that the interview panel is comprised of the Deputy Under-Secretary of the
Minster of Justice, the General Director of the Ministry’s Directorate General of
Inspection, the General Director of the Ministry’s Directorate General for Personnel, the
General Director of the Ministry’s Directorate General for Criminal Affairs and the
General Director of the Ministry’s Directorate General for Civil Affairs. The High
Council of Judges and Public Prosecutors is not represented on the interview panel.
Given the composition of the interview panel, it is most apparent that the gateway into
the judicial profession in Turkey continues to be guarded by an authority that is not
independent of the government and administration.

In its official written response of 11 May 2004, the Ministry of Justice formally
rejected the recommendation that the influence of the Ministry of Justice in the process of
selecting candidate judges should be removed on the basis that, in its opinion, the
guarantee of judicial independence is not applicable to candidate judges since they are
not actually practising. It was further argued that although officials from within the
Ministry of Justice perform the interviews, the officials themselves were once practising
judges and therefore the procedure is acceptable.

? In Denmark, there is a system for allocating money to the courts that works partly in this way.
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The experts do not agree with the Ministry’s assertion that the guarantee of
judicial independence is not applicable when considering the selection of candidate
judges. Principle 10 of the UN Basic Principles on the Independence of the Judiciary
expressly provides: “Any method of judicial selection shall safeguard against judicial
appointments for improper motives. In the selection of judges, there shall be no
discrimination against a person on the grounds of race, colour, sex, religion, political or
other opinion, national or social origin, property, birth or status, except that a
requirement, that a candidate for judicial office must be a national of the country
concerned, shall not be considered discriminatory” (emphasis added). Principle 1(2)(c)
of the Council of Europe Recommendation on the Independence of Judges similarly
states: “All decisions concerning the professional career of judges should be based on
objective criteria, and the selection and career of judges should be based on merit,
having regard to qualifications, integrity, ability and efficiency. The authority taking the
decision on the selection and career of judges should be independent of the government
and the administration” (emphasis added). In the opinion of the experts, these two core
standards provide that any method of judicial selection must guarantee against the
influence of the executive power. Accordingly, it is considered that the assertion of the
Ministry is misplaced. Further, in the opinion of the experts the fact that the interviews
are conducted by officials who were once practising judges themselves does not save the
procedure. The fact remains that at the time of the interview the responsible officials are
employed by the Ministry of Justice and therefore dependent upon the government and
the administration.

We therefore remain firmly of the view that the procedure for determining entry
into the judicial profession in Turkey significantly undermines the independence of the
judiciary in so far as the Ministry of Justice, a political entity, has an absolute influence
over all decisions as to who will, and who will not, be selected as a candidate judge.

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform of the process of selecting
candidate judges in so far as it states that it is still evaluating the practice in the 25 EU
Member States with a view to finding the most appropriate model for selection of
candidate judges and implementing the same in Turkey. However, there is no indication
within the report as to the role that the Ministry of Justice envisages the High Council
having in the selection of candidate judges, if any. The Ministry of Justice states that
there is no unified practice among EU Member States regarding the necessity for the
High Council to supervise the selection of candidate judges and therefore its assessment
of the situation is ongoing.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council as stated at our official meeting on 14 July 2004.
During the course of our meeting with the High Council, the High Council informed the
delegation that it considered it unfortunate that it was not represented on the oral
interview panel. The members of the High Council agreed with the experts’ criticism and
supported a recommendation that they should be responsible for conducting the oral
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selection interview rather than personnel from the Ministry of Justice. We consider that
it is unfortunate that the evaluation report issued by the Ministry of Justice does not in
fact reflect the sentiments expressed by the High Council to the delegation.

The recommendation is maintained and repeated.

During the course of the meeting with the Directorate General for Personnel it
also became apparent that the Ministry of Justice has no publicly available objective
criteria by which applicant candidate judges are assessed when attending for oral
interview. Yet, objective standards serve to minimise political influence and reduce the
risk of favouritism, conservatism and cronyism, all of which exist if appointments are
made in an unstructured way.

The experts recommend that, in line with Opinion No. 1 (2001) of the
Consultative Council of European Judges (CCJE) on Standards Concerning the
Independence of the Judiciary (23 November 2001) the authorities responsible for
making and advising on appointments of candidate judges should introduce, publish
and give effect to objective criteria, with the aim of ensuring that the selection of
candidate judges is “based on merit, having regard to qualifications, integrity,
ability and efficiency.”*°

Once such standards are introduced, the responsible body will be obliged to act
accordingly, and it will then at least be possible to scrutinise the content of the criteria

adopted and their practical effect.

3. Pre-service and in-service training of judges

We recommended that, in accordance with the provisions of Principle 9 of the
UN Basic Principles on the Independence of the Judiciary and the Chisinau
Declaration, the influence of the Ministry of Justice in the pre-service and in-
service training of judges be removed.

In its first official response to the October 2003 report, the Ministry of Justice
considered that the recommendation had been met by the establishment of the Justice
Academy as an independent institution. In its second written evaluation report prepared
in July 2004, the Ministry of Justice again concluded that the establishment of the Justice
Academy as an independent body has now removed the influence of the Ministry of
Justice in the pre-service and in-service training of judges. In the opinion of the experts
this assertion ignores the fact that the Justice Academy is not yet fully functioning and
that the composition of its Board of Directors and General Assembly is widely regarded
as leaving open the potential for the Ministry of Justice to exercise undue influence over
the functioning of the Academy. In our opinion it is therefore not yet possible to

1% Principle 1(2)(c) of the Council of Europe Recommendation on the Independence of Judges.
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conclude that the influence of the Ministry of Justice in the pre-service and in-service
training of judges has been removed.

On the occasion of the first Advisory Visit, the Turkish Parliament had adopted
the long awaited Law on the Establishment of the Justice Academy and it was anticipated
that the Justice Academy would become operational in April 2004. In July 2004 it
appeared that the Justice Academy was functioning but that its functioning was largely
limited to the pre-service training of candidate judges in the same building as had
previously been used by the School for Candidate Judges and Public Prosecutors.

The Deputy President of the Justice Academy informed the delegation that the
faculty members had been selected by the Board of Directors and that he expected that
the President of the Academy would be appointed by the Ministry of Justice within
approximately two months. The former School for Candidate Judges and Public
Prosecutors was being renovated and was being used for pre-service training. The
Ministry of Justice had recently procured a second building and from September 2004
this would be used to provide in-service training. According to the General Director of
Personnel at the Ministry of Justice, the curriculum for the in-service training was
currently being prepared and jurists were being invited to lecture at the Academy.

According to the Deputy President of the Justice Academy, in 2004 the Academy
has provided pre-service training to 210 candidate judges and public prosecutors.
Between September and December 2004 it will provide pre-service training to a further
239 candidate judges and public prosecutors and will also provide in-service training for
a total of 660 judges and public prosecutors, each judge and prosecutor receiving 25
hours of training over the course of one week between 20 September and 17 December.
Thereafter, the Academy plans to train 2,100 judges and public prosecutors in 2005,
2,100 judges and public prosecutors in 2006 and 3,800 judges and public prosecutors in
2007. As of 2005 the Academy also intends to provide training to lawyers and in the
same year judges of the soon to be established Intermediate Court of Appeals will also be
exposed to in-service training at the Academy. Although their curriculum has not yet
been prepared, the Academy plans to train 300 judges and public prosecutors of the
Intermediate Court of Appeals in 2005, a further 300 in 2006 and a total of 360 appeal
court judges and public prosecutors in 2007.

We regard the establishment of the Justice Academy as a positive step towards
removing the influence of the Ministry of Justice in the pre-service and in-service
training of the judiciary. Prior to its establishment, the curriculum of the School for
Candidate Judges and Public Prosecutors was under the direct control of the Education
Department of the Ministry of Justice and the School as a whole was a subordinated
institution of the Ministry of Justice. Therefore, both the content of the training and the
administration of the School remained strongly dependent on the executive power.
Similarly, the in-service training of judges was administered, not by members of the
judiciary themselves, but by the Education Department of the Ministry of Justice. The
establishment of the Justice Academy provides an opportunity for the training of the
members of the judiciary to be arranged in an independent way by an independent body.
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However, perhaps as is to be expected, the Ministry of Justice continues to play a
key role in defining the operations of the Justice Academy during its infancy. The
General Director of the Directorate General for Education and Training at the Ministry of
Justice informed the delegation that the Ministry of Justice is presently overseeing the
establishment of the Justice Academy in terms of defining its projects and plans, although
implementation is a matter for the Justice Academy as an autonomous body. The
General Director did express the hope however that in 2-3 years the Justice Academy will
be fully established and able to function entirely independently of the Ministry.

Such sentiments are to be welcomed, however, it would appear that the
aspirations of the General Director are unlikely to be realised without significant reform
of the Law on the Establishment of the Justice Academy. This law, which establishes the
organisational structure of the Justice Academy, continues to serve to undermine the
independence of the Academy by rendering it dependent upon the Ministry of Justice.
The President of the Justice Academy will, when appointed, be appointed by the Ministry
of Justice from among three candidates proposed by the Board of Directors. The Board
of Directors presently consists of a President, the General Director for Personnel from the
Ministry of Justice and five members elected by the General Assembly. The General
Assembly is a body composed of 27 members of whom 11 depend on the executive
power. Of the remainder, 5 are members of the judiciary, 5 are academics from the
universities, 4 are representatives of the Academy staff and 2 represent the other legal
professions. Therefore, members of the executive have a relative majority in the General
Assembly. In addition, three members appointed by the Ministry of Justice constitute the
Board of Auditors. Given this constitution, it may be concluded that the Justice Academy
remains strongly linked to the Ministry of Justice. To compound matters, we also note
that concerning pre-service judicial training in particular, the Presidency of the Centre for
the Training of Candidate Judges and Public Prosecutors, which has now been
incorporated within the Academy, is appointed by the Ministry of Justice on proposal of
the President of the Academy who, in turn, is appointed by the Ministry."!

During the course of our meetings, the President of the High Court of Appeals
recognised that there were some problems in the foundation law of the Justice Academy
that rendered it potentially dependent upon the Ministry of Justice. The President
expressed a wish to see the Justice Academy as a fully independent institution rather than
one operating under the guardianship of the Ministry of Justice. The Chief Public
Prosecutor of the High Court of Appeals considered that once the Justice Academy
becomes fully operational it should be separated from the Ministry of Justice. The
President of the Union of Turkish Bar Associations and the Chairman of the Istanbul Bar
Association both felt that the Justice Academy was not presently independent and on that
basis opposed the compulsory training of lawyers within the Academy. Despite these
widely held sentiments however, the Ministry of Justice continues to assert that the
Justice Academy is an independent institution.

""" Comments on the Draft Law on the Organisation and Duties of the Justice Academy of Turkey
(19/4/2002) by Carlos Martinez for the Council of Europe, p.4.
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One positive development in the scope of training is that, on the initiative of a
judge in Istanbul, Yeditepe University in Istanbul has agreed to create, and cover the
costs for, an 8 month full time training programme in English for 30 judges and
prosecutors. The Ministry of Justice has agreed that the participants will receive their
normal salary during the course.

For our part, we note that it has not been possible to assess the actual functioning
of the Justice Academy in practice since it is not yet fully operational, however, on the
basis of its organisational structure, as provided for in the Law on the Establishment of
the Justice Academy, there does appear to be a continuing potential for the Ministry of
Justice to unduly influence the pre-service and in-service training of judges.

On the above-mentioned basis we maintain and repeat our recommendation.

4, Appointment and promotion of judges

We recommended that, in accordance with Principle 1(2)(c) of the Council of
Europe Recommendation on the Independence of Judges, Article 159 of the
Turkish Constitution be amended so as to remove the Minister of Justice and his
Under-Secretary from the High Council of Judges and Public Prosecutors.

Pursuant to Article 159 of the Turkish Constitution, both the Minister of Justice
and his Under-Secretary continue to occupy two seats on the seven member High Council
of Judges and Public Prosecutors. There remains therefore, at the very least, a potential
for the executive to influence decisions relating to the professional future of all judges in
Turkey.

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform of the membership of the High
Council in so far as it states that it is still evaluating the practice in the 25 EU Member
States with a view to finding the most appropriate model for the Turkish system.
However, the Ministry of Justice has made no commitment to removing either the
Minster of Justice or his Under-Secretary from the High Council.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council. During the course of our official meeting with the
High Council, the High Council formally proposed that the Under-Secretary should no
longer be a member of the High Council and that the Minister of Justice should, whilst
retaining his seat on the High Council, no longer retain his right to vote. The High
Council considered that the Minster of Justice should retain his seat on the basis that he is
the representative of the High Council before the National Assembly. We regarded the
proposal of the High Council as a significant step forwards towards strengthening the
independence of the judiciary in Turkey. We therefore consider that it is particularly
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unfortunate that the evaluation report prepared by the Ministry of Justice after having
consulted with the High Council does not in fact reflect the sentiments that were
expressed to the delegation by the High Council.

We observed that there is strong support within the Turkish judiciary for
amending the Turkish Constitution so as to reform the involvement of the Minister of
Justice and his Under-Secretary in the High Council of Judges and Public Prosecutors.
The President of the High Court of Appeals commented that the Under-Secretary should
be removed from the High Council on the basis that it is unacceptable that a bureaucrat
attached to the Ministry of Justice should be involved in the appointment of judges. The
President of the High Court of Appeals considered that if the Under-Secretary is removed
from the High Council and various other structural reforms relating to the functioning of
the High Council are implemented in line with the recommendations made following the
first Advisory Visit then the continued presence of the Minister of Justice on the High
Council would not undermine the independence of the judiciary. The Chief Public
Prosecutor of the High Court of Appeals considered that the presence of the Minister of
Justice and his Under-Secretary cast a shadow over the independence of the judiciary and
noted that their removal had been discussed for 15 years. The President of the
Constitutional Court observed that there was some hesitation within the judiciary
regarding the presence of the Minster of Justice in the High Council and considered that
the presence of the Under-Secretary had a negative effect. He believed that both the
Minister of Justice and his Under-Secretary should be removed from the High Council.
The President of the Constitutional Court also expressed the opinion that it is problematic
that decisions of the High Council are not under the competence of the Constitutional
Court

We consider that provided various other reforms are implemented in line
with the recommendations made following the first Advisory Visit, the continued
presence of the Minister of Justice on the High Council, without any voting rights,
would not undermine the independence of the judiciary in Turkey. We therefore
consider that the recommendation could be amended accordingly. However, given
that the Ministry of Justice has yet to make any commitment to either removing the
voting rights of the Minster of Justice or removing the Under-Secretary from the
High Council, the recommendation is maintained and repeated.

5. The power to transfer judges

We recommended that the power to transfer judges be removed from the
Minister of Justice and his Under-Secretary. Such authority should be vested
with the High Council of Judges and Public Prosecutors.

Given that pursuant to Article 159 of the Turkish Constitution, both the Minister
of Justice and his Under-Secretary continue to retain seats on the High Council of Judges
and Public Prosecutors, both the Minister of Justice and his Under-Secretary presently
also retain the power to transfer judges.
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In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform in so far as it states that it is still
evaluating the practice in the 25 EU Member States with a view to finding the most
appropriate model for the Turkish system. However, the Ministry of Justice makes no
commitment to either removing the Under-Secretary from the High Council or
withdrawing the voting rights of the Minister of Justice.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council. During the course of our official meeting with the
High Council, the High Council formally proposed that the Under-Secretary should no
longer be a member of the High Council and that the Minister of Justice should, whilst
retaining his seat on the High Council, no longer retain his right to vote. The High
Council considered that the Minster of Justice should retain his seat on the basis that he is
the representative of the High Council before the National Assembly. We regarded the
proposal of the High Council as a significant step forwards towards strengthening the
independence of the judiciary in Turkey. We therefore consider that it is particularly
unfortunate that the evaluation report prepared by the Ministry of Justice after having
sought the opinion of the High Council does not in fact reflect the sentiments that were
expressed to the delegation by the High Council.

Given that the Ministry of Justice has yet to make any commitment to either
removing the voting rights of the Minster of Justice or removing the Under-
Secretary from the High Council in order to absolve the Ministry of Justice of its
power to transfer judges, the recommendation is maintained and repeated.

6. Further concerns relating to the independence of the High Council

I. Presidential power to appoint members of the High Council

We recommended that in accordance with Principle 1(2)(c) of the Council of
Europe Recommendation on the Independence of Judges, the President be
absolved of his power to appoint members of the High Council and Judges and
Public Prosecutors themselves should be empowered to elect their
representatives on the High Council.

According to Article 159 of the Turkish Constitution, the appointment of all
members of the High Council of Judges and Public Prosecutors other than the Minister of
Justice and his Under-Secretary continues to be undertaken by the President of the
Republic.

Prior to the second Advisory Visit we were given to understand that the High
Council was considering whether, as is the practice in France, judges and prosecutors
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should be afforded the right to elect their own representatives to the High Council.
However, in its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice has
responded by stating that it considers it most appropriate to reach a final decision on the
recommendation after having engaged in further discussions with all relevant parties.

We note that any process of judicial appointment might be said to have two main
elements. First, proposed candidates for judicial office are selected. Second, a formal
decision of appointment is made from amongst the pool of selected candidates. We do
not raise any objection to the formal decision of appointment remaining in the hands of
the President of the Republic.'”” However, we consider that the selection and nomination
process should take place outside the office of the President. We therefore consider that
the recommendation could be amended accordingly.

On the basis that there have been no significant developments in this respect,
the recommendation is maintained and repeated

ii. Reliance upon the Ministry of Justice for administrative support

We recommended that the High Council be provided with its own adequately
funded Secretariat and premises.

The High Council of Judges and Public Prosecutors presently does not have its
own secretariat that it can rely upon for its administrative tasks. Instead, the High
Council continues to be entirely dependent upon a personnel directorate of the Ministry
of Justice for administrative support. In this way, the Ministry of Justice carries out all
the Secretariat functions of the High Council.

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform in so far as it states that it is still
evaluating the practice in the 25 EU Member States with a view to finding the most
appropriate model for the Turkish system. However, the Ministry of Justice has yet to
make any commitment to providing the High Council with its own secretariat and
premises.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council. During the course of our official meeting with the
High Council, the High Council proposed that in order to strengthen the independence of
the judiciary it should have its own Secretariat and premises. We regarded the proposal of
the High Council as a significant step forwards towards strengthening the independence
of the judiciary in Turkey. We therefore consider that it is particularly unfortunate that

2 In Austria, High Officials are formally appointed by the President of the Republic, while the nomination
process takes place outside his office.
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the evaluation report prepared by the Ministry of Justice after having sought the opinion
of the High Council does not in fact reflect the sentiments that were expressed to the
delegation by the High Council.

We observed that there is strong support within the judiciary for the High Council
to be granted its own secretariat and premises. The President of the High Court of
Appeals noted that the High Council does not presently have its own secretariat and
commented that it should be able to perform its own administrative tasks. He commented
that the High Council is regarded as a branch of the Government. The Chief Public
Prosecutor of the High Court of Appeals similarly commented that judges in Turkey are
administratively linked to the Ministry of Justice and this raises the possibility of
administrative pressure on the judiciary. The President of the Constitutional Court also
observed that the High Council does not yet have its own secretariat. He too considered
that this should be remedied.

Given that the Ministry of Justice has yet to make any commitment to
providing the High Council with its own adequately funded secretariat and
premises, the recommendation is maintained and repeated

iii. Reliance upon the Ministry of Justice for judicial inspectors

We recommended that, in accordance with Principles 13 and 17 of the UN Basic
Principles on the Independence of the Judiciary and Principle 1(2)(c) of the
Council of Europe Recommendation on the Independence of Judges, Article 144
of the Constitution and the Law on Judges and Prosecutors No. 2802 should be
amended so as to remove judicial inspectors from within the central organisation
of the Ministry of Justice and judicial inspectors should be re-assigned to work
directly under the control of the High Council of Judges and Public Prosecutors,
the High Council having sole authority to request and/or grant permission for an
investigation or inquiry in respect of a member of the judiciary.

In order to monitor judicial behaviour, judges in Turkey continue to be regularly
evaluated. Article 144 of the Constitution continues to entrust the supervision of judges
to judiciary inspectors.”> The Law on Judges and Prosecutors No. 2802 continues to
provide that judicial inspectors shall be civil servants appointed by the Ministry of Justice

13 Article 144 of the Turkish Constitution provides: “Supervision of judges and public prosecutors with
regard to the performance of their duties in accordance with laws, regulations, by-laws and circulars
(administrative circulars, in the case of judges), investigation into whether they have committed offences in
connection with, or in the course of their duties, whether their behaviour and attitude are in conformity with
their status and duties and if necessary, inquiry and investigations concerning them shall be made by
judiciary inspectors with the permission of the Ministry of Justice. The Minister of Justice may request the
investigation or inquiry to be conducted by a judge or public prosecutor who is senior to the judge or public
prosecutor to be investigated.”
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to work within the central organisation of the Ministry of Justice in the inspection unit
known as the Head of Inspection Board."*

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform in so far as it states that it is still
evaluating the practice in the 25 EU Member States with a view to finding the most
appropriate model for the Turkish system. However, the Ministry of Justice makes no
commitment to removing judicial inspectors from within the central organisation of the
Ministry of Justice and awarding the High Council sole authority to appoint its own
judicial inspectors.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council. During the course of our official meeting with the
High Council, the High Council formally proposed that in order to strengthen the
independence of the judiciary, judicial inspectors should be removed from within the
central organisation of the Ministry of Justice and the High Council should have sole
authority to appoint its own judicial inspectors. We regarded the proposal of the High
Council as a significant step forwards towards strengthening the independence of the
judiciary in Turkey. We therefore consider that it is particularly unfortunate that the
evaluation report prepared by the Ministry of Justice after having sought the opinion of
the High Council does not in fact reflect the sentiments that were expressed by the High
Council to the delegation.

We observed that there is strong support within the judiciary for the judicial
inspectors to be re-assigned to work under the authority of the High Council rather than
the Ministry of Justice. The President of the High Court of Appeals considered that
judicial inspectors should be attached to the High Council and not the Ministry of Justice.
The Chief Public Prosecutor of the High Court of Appeals commented that judges are
presently investigated by inspection board members who are personally appointed by the
Ministry of Justice and this body should be incorporated into the High Council by way of
a constitutional amendment. The President of the Constitutional Court also shared the
same view, remarking that the judicial inspection board should be placed under the
control of the High Council rather than the Ministry of Justice. We also observed
overwhelming support for such a development from more junior members of the
judiciary and from lawyers. One judge that we met expressed the view shared by many
when he said that he would like to see judicial inspectors separated from the Ministry of
Justice and brought under the competence of the High Council as they had been prior to

'* The duties of the Head of Inspection Board of the Ministry of Justice are defined as including: To
inspect the judges and the public prosecutors of the general and administrative courts, the offices of the
court clerks of the general and the administrative courts and the chief public prosecutor, and the execution
and the bankruptcy offices, the notary offices, the prisons, the detained houses, the juvenile reformatories
and the other units taking place in the Ministry of Justice; To investigate the matters which are given
permission for the investigation or are wanted to be inspected through the inspector by the Justice Minister;
To investigate the matters, which are learnt during the investigation, necessitating the investigation.

33



the introduction of the 1982 Constitution. The Istanbul Bar Association also adopted the
same stance.

On the basis that the Ministry of Justice has yet to make any commitment to
re-assigning judicial inspectors to work directly under the authority of the High
Council, the recommendation is maintained and repeated.

We also note at this juncture that the Ministry of Justice continues to hold
confidential files containing performance appraisals prepared by inspectors of the
Ministry of Justice and that the High Council defended the existence of such confidential
appraisal files on the basis of a need to protect the identity of informants. In our opinion,
the fact that confidential files are held by any body that is responsible for the professional
careers of judges is incompatible with the principles of equality, impartiality and
transparency that should lie at the heart of any modern liberal democracy.

We recommend that judges and public prosecutors be permitted to access all
appraisal files held in respect of themselves.

iv. Reliance upon the Ministry of Justice for financial resources

We recommended that the High Council be granted its own budget, the
members of the High Council to be both consulted in the preparation of the
budget and to be responsible for its internal allocation and administration.

The High Council still does not have its own independent budget. Instead it
continues to be reliant upon the discretion of the Ministry of Justice for its financial
resources. In practice this means that even its building is allocated by the Ministry.

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice
appears to accept that there may be a need for reform in so far as it states that it is still
evaluating the practice in the 25 EU Member States with a view to finding the most
appropriate model for the Turkish system. However, the Ministry of Justice makes no
commitment towards awarding the High Council its own separate budget and ensuring
that the High Council is responsible for that budget’s internal allocation and
administration.

We note that the position of the Ministry of Justice on this issue differs materially
from the position of the High Council. During the course of our official meeting with the
High Council, the High Council formally proposed that in order to strengthen the
independence of the judiciary, it should be awarded its own separate budget and be
responsible for that budget’s internal allocation and administration. We regarded the
proposal of the High Council as a significant step forwards towards strengthening the
independence of the judiciary in Turkey. We therefore consider that it is particularly
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unfortunate that the evaluation report prepared by the Ministry of Justice after having
sought the opinion of the High Council does not in fact reflect the sentiments that were
expressed to the delegation by the High Council.

On the basis that the Ministry of Justice has yet to make any commitment to
granting the High Council its own budget, the recommendation is maintained and
repeated.

V. Absence of availability of judicial review

We recommended that, in accordance with Principle 20 of the UN Basic
Principles on the Independence of the Judiciary and Principle 6(3) of the Council
of Europe Recommendation on the Independence of Judges, Article 159 of the
Turkish Constitution be amended so as to permit decisions of the High Council
adverse to a judge to be appealed to an independent judicial body comprised of
members of the judiciary other than those responsible for the taking of the
original decision.

According to the Turkish Constitution, it is still not possible to appeal to any
judicial body against a decision of the High Council. Paragraph 4 of Article 159 of the
Turkish Constitution continues to expressly provide that: “There shall be no appeal to any
judicial instance against the decisions of the Council.” During the course of the second
Advisory Visit the President of the Constitutional Court confirmed that decisions of the
High Council are not within the competence of the Constitutional Court.

In its second written evaluation report prepared following consultation with the
High Council of Judges and Public Prosecutors in July 2004, the Ministry of Justice has
formally rejected the proposal that decisions of the High Council should be capable of
being appealed to an independent judicial body. The report states as follows:

“In the current situation, the High Council of Judges and Prosecutors sits under
the presidency of the Minister of Justice and with the participation of the
Undersecretary of the Ministry of Justice, an ex-officio member of the Council,
three regular and three substitute members from the Court of Cassation and two
regular and two substitute members from the Council of State.

According to the Law on the High Council of Judges and Prosecutors, numbered
2461, the decisions of the High Council originating from that Law shall be taken
by the Council with the participation of seven members under the presidency of
the deputy-chair where the Minister does not participate to the Council. Upon
request, re-evaluation of those decisions is made by the Council consisting in the
above-mentioned format and further objections to these re-evaluated decisions,
are finalised by the Council, this time, consisting of twelve members.
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Therefore, the system allows to benefit from the legal remedies such as re-
evaluation and further objections against the decision of the Council consisting
mainly of members from the high courts. In case of any objection, the High
Council sits with the participation of five new members who do not take place in
the previous decision mechanism which the objection is based on.

Accordingly, when it is taken into account the following facts all the decisions of
the High Council are taken with the participation of members from the Court of
Cassation and the Council of State, the situation that these members discharge
their duties in accordance with the principles of the independence and security of
tenure, and at the objection stage, five new members participate to the High
Council, it is thought that there is no need to make it possible to appeal against the
decisions of the High Council.”

Whilst we recognise that any objection to a decision of the High Council may be
raised before a twelve-person panel comprised of the seven original Council members
plus five additional members, given the composition of this panel it is apparent that in
any case where the original panel reaches a unanimous decision, review of a High
Council decision is futile.

Principle 6(3) of the Council of Europe Recommendation on the Independence of
Judges provides that the competent body tasked to apply disciplinary sanctions and
measures should be controlled by a superior judicial organ. Principle 20 of the UN Basic
Principles on the Independence of the Judiciary provides: “Decisions in disciplinary,
suspension or removal proceedings should be subject to an independent review”. Yet,
not only are decisions of the High Council not susceptible to review by a superior judicial
organ, in cases where the original panel reaches a unanimous decision there is, in
practice, no effective independent review whatsoever.

We note that the position of the Ministry of Justice differs materially from the
position of the High Council. During the course of our official meeting with the High
Council, the High Council formally proposed that in order to strengthen the independence
of the judiciary, Article 159 of the Turkish Constitution should be amended so as to
permit decisions of the High Council adverse to a judge to be appealed to the Council of
State.””> We regarded the proposal of the High Council as a significant step forwards

' According to Article 155 of the Constitution, the Council of State is the final instance for reviewing
decisions and judgments given by lower administrative courts. In other words it acts as an appellate court
in respect of judgments of first and second instance administrative courts. The Council of State also has
jurisdiction to consider original administrative disputes in cases specified in law, and, if requested, give its
opinions on draft legislation submitted by the Prime Minister and Council of Ministers, examine draft
regulations and the conditions and contracts under which concessions are granted (Article 155). The
Council of State therefore has both a judicial and an administrative function. The Council of State is
composed of twelve chambers, ten of which function as judicial chambers and two of which function as
administrative chambers. Each chamber convenes with five justices and renders its judgments by a
majority. The personnel of the Council of State also include prosecutors, similar to the French
“Commissaire de Gouvernement,” and reporter judges. Three-fourths of the judges of the Council of State
are appointed by the High Council of Judges and Public Prosecutors from among first grade administrative
judges and public prosecutors. The remaining one-fourth of the member judges are appointed by the
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towards strengthening the independence of the judiciary in Turkey. We therefore
consider that it is particularly unfortunate that the evaluation report prepared by the
Ministry of Justice after having sought the opinion of the High Council does not in fact
reflect the sentiments that were expressed by the High Council to the delegation.

On the basis that the Ministry of Justice has formally rejected the
recommendation that adverse decisions of the High Council related to civil rights
should be capable of being appealed to an independent judicial body comprised of
members of the judiciary other than those responsible for the taking of the original
decision, the recommendation is maintained and repeated.

7. Issuing of circulars

We recommended that the practice of the Ministry of Justice sending circulars to
public prosecutors regarding the interpretation of Turkish law cease
immediately.

During the first Advisory Visit, the General Director of the Directorate General
for Penal Affairs of the Ministry of Justice informed the delegation that the Ministry
regularly issued circulars to public prosecutors throughout Turkey. It was understood
that these circulars were effectively instructions to public prosecutors as to how, in the
opinion of the Ministry, particular laws should be interpreted. The experts feared that
because of the influence of the Ministry in the functioning of the judiciary, the use of
such circulars could result in the judiciary deferring to the arguments of public
prosecutors in relation to the correct interpretation of legal provisions.

In its response to the October 2003 report, the Ministry of Justice has strongly
rejected the concerns of the experts. We are reminded that according to Article 138(2) of
the Turkish Constitution no circular may be issued to a judge regarding the exercise of
judicial power and according to Article 144 of the Turkish Constitution only
administrative circulars may be transmitted to judges (i.e. to clarify daily working hours
or national festival days). Administrative circulars are issued to judges under Law No.
2992 and this also expressly states that circulars must not be used within the context of
the employment of judicial power.

The Ministry accepts that circulars are sent to Chief Public Prosecutors regarding
the application of laws but insists that their purpose is to ensure a uniform
implementation of practice throughout the country, which in turn contributes to an
efficient justice service. Such circulars are in any event not binding. By way of example,
we have been informed that a circular has been issued regarding the rules to be followed
by prosecutors during interrogation and a circular has been issued in response to a query

President of the Republic from among qualified bureaucrats or academicians. The President, Chief Public
Prosecutor, deputy president, and heads of division of the Council of State are elected by a Plenary
Assembly of the Council of State from among its own members for a term of four years. They may be re-
elected at the end of their term of office (Article 155).
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sent to the Ministry of Justice regarding the implementation of Law 4959 on the
Integration of Some Inmates Within Society. Further circulars have apparently been
issued in order to align practices with the rulings of the European Court of Human
Rights. The Ministry stresses that such circulars are not used to influence the
interpretation of legislation by public prosecutors, they simply concern specific
administrative matters. We were also informed that the Ministry has recently reviewed
and updated all circulars that it has issued in the past.

On the basis of the interviews that we have conducted, there does appear to be
support amongst practising judges and public prosecutors for the position of the Ministry.
A judge of the Diyarbakir Heavy Penal Court confirmed that he does receive circulars
from the Ministry regarding administrative matters but he never receives circulars
regarding the exercise of his judicial power, be it guidance as to how to interpret a
particular legislative provision or a direction to determine a particular case or class of
cases in a particular manner. The President of the Constitutional Court did not consider
that the use of circulars undermined the independence of the judiciary. In consequence,
we are minded to accept that our initial concerns regarding the practice of the Ministry of
Justice sending circulars to public prosecutors may not have been well founded.

That said, given the importance of this issue to the question of judicial
independence in Turkey, we consider that this is a matter that needs to be followed
up and further clarified. On that limited basis alone the recommendation is
maintained.

8. Ability to form professional associations

We recommended that, in accordance with Principle 9 of the UN Basic
Principles on the Independence of the Judiciary and Principle 4 of the Council of
Europe Recommendation on the Independence of Judges, the draft Bill to enable
judges to organise and form professional associations be enacted as soon as
possible.

Although, in a welcome development, the Law on Associations has now been
adopted by the National Assembly and this has removed the ban on judges forming
professional organisations to safeguard their independence, protect their interests,
improve professional ethics, enable them to express their opinions and take positions on
matters pertaining to their functions and to the administration of justice, a further law is
required in order to actually establish a judicial association.

The Ministry of Justice supports reform in favour of enabling judges to organise
and form professional associations. To this end, the Directorate General for Legislative
Affairs of the Ministry of Justice is currently working on a draft law that will, if enacted,
provide for the same. According to the General Director of the Directorate General for
Laws and Legislation of the Ministry of Justice, this item is scheduled to be on the
agenda in 2005.
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Difficulty has arisen however following a recent negative opinion from the
Council of State on the legality of the proposed law. Further, the High Council of Judges
and Public Prosecutors appears reluctant to support the proposal to allow judges to
organise and form professional associations. We note that during the preparation of the
Ministry of Justice’s second written evaluation report in July 2004, the opinion of the
High Council of Judges and Public Prosecutors on this issue was not sought and the
Ministry of Justice has also not addressed this issue within the report. However, during
the course of our official meeting with the High Council it was apparent that the High
Council held reservations in relation to the establishment of professional associations for
judges. The High Council explained that the problem centred on the fact that there is not
yet a unanimous view as to what is meant by a professional judicial association. This
sentiment was reflected during the course of our interviews with members of the
judiciary throughout Turkey. Certain judges, such as the President of the High Court of
Appeals and a judge of the Diyarbakir Juvenile Court, strongly supported the possibility
of establishing professional associations whilst others, such as a judge of the Istanbul
General Criminal Court, remained unclear as to the role and purpose of professional
judicial associations.

In an attempt to further the reform process, the Ministry of Justice has organised
an international symposium to be held on 26 September 2004. The symposium will
provide an opportunity for interested parties to convene, study the practise in other EU
countries regarding professional judicial associations, form an opinion and assess the
most appropriate way forward for Turkey.

For our part we strongly commend the lead that has been taken by the Ministry of
Justice in relation to this issue. We can see no justification for the continued restriction
on the establishment of professional judicial associations with a commitment to
defending the independence and the interests of the profession. Such organisations
would, we consider, serve to significantly assist in strengthening judicial independence in
Turkey. We urge the Ministry of Justice to continue its positive efforts in this regard.

Whilst welcoming the efforts of the Ministry of Justice in line with the
recommendation, given that judges in Turkey continue to be unable to organise and
form professional associations the recommendation is maintained and repeated.

C. Impartiality and the relationship between judges and public prosecutors

We recommended that:

0] The Constitution be amended so as to provide for an
institutional and functional separation of the professional rights
and duties of judges and public prosecutors;

(i)  Administrative duties currently undertaken by public
prosecutors should be transferred to administrative staff of the
Ministry of Justice;
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(ili)  Public prosecutors be re-assigned to different courtrooms on a
regular basis;

(iv)  Public prosecutors either be required to have their offices
outside of the courthouse or, if this is not practicable, then
public prosecutors have their offices located in a completely
separate part of the courthouse from that occupied by judges;

(v)  Measures be taken to ensure an equality of arms between
prosecution and defence counsel during the course of criminal
proceedings.

(1) In our October 2003 report we noted that unlike in most other EU Member
States there is a most apparent union between judges and public prosecutors in Turkey.
Both in law and in practice, judges and public prosecutors are regarded as equals. After
examining the evident constitutional connection between judges and public prosecutors in
Turkey, as well as various aspects of their everyday functioning that served to reinforce
the notion that there exists an organic relationship between the two professions, we
expressed our concern that this relationship was such that there remained the potential for
legitimate doubt as to the objective impartiality of the judiciary in Turkey. We concluded
that for both the public and parties to proceedings to be able to have confidence in the
impartiality of the judiciary, a clearer separation of tasks, responsibilities and powers of
judges and public prosecutors was needed in order to create, or secure the existence of, a
system with the appearance and reality of two equal parties acting before an independent
and impartial court.

In the 8 months since the first Advisory Visit there has been little official
initiative to establish a clearer separation of the tasks, responsibilities and powers of
judges and public prosecutors in Turkey.

Regarding the recommendation that the Constitution be amended so as to provide
for an institutional and functional separation of the professional rights and duties of
judges and public prosecutors, the Ministry of Justice considers that a constitutional
amendment is not necessary as the Turkish Constitution already provides for the
independence of the judiciary. We would observe that the recommendation was based
upon concerns relating to the objective impartiality of the judiciary, rather than concerns
relating to judicial independence. We consider that notwithstanding the fact that the
Constitution offers guarantees of judicial independence, the fact that the Constitution also
envisages judges and public prosecutors as equals is a matter that continues to serve to
undermine the impartiality of the judiciary from an objective viewpoint in so far as it fails
to offer a guarantee to exclude any legitimate doubt in this respect.

(i1) Regarding the recommendation that administrative duties currently undertaken

by public prosecutors should be transferred to administrative staff of the Ministry of
Justice in order to reduce the influence of public prosecutors in the day-to-day
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functioning of the courthouses, the Ministry of Justice maintains that the existing
administrative staff are not competent to undertake administrative tasks without the
supervision of public prosecutors. The Ministry suggests that the recommendation
should be reformulated so as to recommend the need over time to improve both the
training and salaries of court administrative staff with a view to transferring greater
responsibilities to them.

During the course of the second Advisory Visit, the Chief Public Prosecutor of
Diyarbakir considered that his administrative staff were competent and expressed a desire
to be able to devote his time to judicial tasks, with Ministry of Justice employees
undertaking administrative duties. Nevertheless, the Chief Public Prosecutor of Ankara
considered that court administrative staffs are generally not competent to undertake
administrative duties without prosecutorial oversight. He considered that only graduates
of a faculty of law could be entrusted with court administrative duties.

Whilst we recognise that a lack of competence within existing administrative staff
may present a real obstacle to implementation of the recommendation, we consider that
there is nevertheless a continuing need for reform. The fact that, for example, even
though public prosecutors have no right to determine the salaries of judges, public
prosecutors calculate the salaries of judges and then prepare the judicial payroll each
month, is unlikely to inspire confidence in the public and parties to proceedings regarding
the objective impartiality of the judiciary. We strongly support the proposal of the
Ministry of Justice to improve training and salaries of court administrative staff with a
view to transferring greater responsibilities to them over time, also creating an
administrative career within the court system in order to make the administrative
positions more desirable. We must now wait to see how and when this proposal will be
implemented in practice.

(ii1)) Regarding the recommendation that public prosecutors be re-assigned to
different courtrooms on a regular basis, the Ministry of Justice has responded by citing
the existence of an insufficient number of public prosecutors as a practical obstacle to
implementation. Also, we are given to understand that in some courthouses there is only
a single judge and a single public prosecutor and so accordingly rotation between panels
would not be possible. For our part we would also observe that the current high incidence
of adjournments is likely to present a significant obstacle to implementation. Whilst we
recognise the practical difficulties associated with implementing the recommendation at
the present time, we do nevertheless consider that there is a need for reform. To put the
issue in some context, a judge of the Heavy Penal Court in Diyarbakir informed the
delegation that the public prosecutor currently working in his courtroom on a day-to-day
basis was the same public prosecutor that we had observed working alongside him during
the course of the first Advisory Visit nine months earlier. We were also told by a judge in
one of the regular penal courts in Istanbul that public prosecutors are changed after an
interval of two years. Given this close working relationship, it is difficult to imagine that
an organic relationship would not have been established between judge and prosecutor
during such a long time. Such relationships are unlikely to inspire confidence in the
public and parties to the proceedings regarding the objective impartiality of the judiciary.
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(iv) Regarding the recommendation that public prosecutors either be required to
have their offices outside of the courthouse or, if this is not practicable, then public
prosecutors have their offices located in a completely separate part of the courthouse
from that occupied by judges, the Ministry of Justice considers that this recommendation
is too expensive to implement in view of the current limited budget for judicial services.
On a positive note however, we were informed that the recommendation will be
implemented in the new Intermediate Courts of Appeal once they are established. The
offices of the public prosecutors in the Intermediate Courts of Appeal will be located in a
different part of the building from the judges.

(v) Regarding the recommendation that measures be taken to ensure an equality of
arms between prosecution and defence counsel during the course of criminal proceedings,
this matter is addressed fully in Chapter V.

On the basis of the foregoing we have little option but to conclude that the
observations that we made regarding the objective impartiality of the judiciary in October
2003 apply equally in July 2004. The only real positive development is that several of
the judges that we spoke to in fact shared our concern that the organic relationship
between themselves and public prosecutors called into question their objective
impartiality. Public prosecutors on the other hand resolutely insisted that they are part of
the same profession as the judiciary and therefore are entitled to be regarded as attached
to, and therefore equal, to the office of judge. Their position does appear rather
entrenched.

We consider that in order to inspire the parties to proceedings and the public that
members of the judiciary are in fact able to decide matters before them impartially
without any restriction, improper influence, inducement, pressure, threat or interference,
direct or indirect, from the office of the public prosecutor, there remains a need for
reform.

D. Conclusion

In our October 2003 report we concluded that despite various domestic guarantees
of judicial independence, when measured against the core standards of the UN Basic
Principles on the Independence of the Judiciary and the Council of Europe
Recommendation on the Independence of Judges, true institutional and functional
independence was not yet a feature of the Turkish judicial system. We concluded that
there remained the potential for an unacceptable degree of executive influence in the
process of selecting, training, appointing, promoting, transferring and disciplining of
judges in Turkey.

In July 2004 there has been no significant change in the degree of independence
enjoyed by the judiciary in Turkey. The Constitution continues to attach the
administrative functions of the judiciary to the Ministry of Justice, prospective members
of the judicial profession are still required to attend for an oral interview with personnel
from the Ministry of Justice, the Ministry of Justice still oversees the provision of pre-
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service and in-service training of judges, the Minister of Justice and his Under-Secretary
still sit on the High Council of Judges and Public Prosecutors, the remaining members of
the High Council are still appointed by the President, the High Council still does not have
its own secretariat, its own judicial inspectors, or its own budget, decisions of the High
Council are not yet open to independent judicial review and judges are still prohibited
from organising and forming professional associations, although there is a proposal for
reform in this latter regard. As such, the judiciary in Turkey remains dependent upon the
executive power.

We acknowledge and welcome the fact that the body responsible for the
professional careers of all judges in Turkey, the High Council of Judges and Public
Prosecutors, at our official meeting, expressed a desire to free both itself, and the Turkish
judiciary as a whole, from the guardianship of the Ministry of Justice. This is a positive
step forwards. However, we consider that it is particularly unfortunate that the evaluation
report prepared by the Ministry of Justice after having sought the opinion of the High
Council does not in fact reflect the sentiments that were expressed to the delegation by
the High Council.

Although the High Council is not yet persuaded as to the need to establish a
professional organisation for judges, the High Council has expressed a wish that the
Minster of Justice be absolved of his voting rights on the High Council and that the
Under-Secretary be removed from the High Council altogether. The High Council has
expressed a wish for its own secretariat, its own inspectors and its own budget. The High
Council now seems to accept that judges should be entitled to seek judicial review of its
decisions before the Council of State and that the responsibility for the interviewing of
prospective candidate judges should be transferred to within its competence. We warmly
welcome the position taken by the High Council at our meeting, as the representative
body of all judges in Turkey, to support the enactment of reforms designed to strengthen
the independence of the judiciary in Turkey. We express the hope that it will in due
course review its position regarding the establishment of professional judicial
associations.

Notwithstanding the views thus expressed to us in our meeting with the High
Council however, the necessary constitutional and legislative amendments will only be
enacted on the initiative of the Ministry of Justice. Although the Ministry has
demonstrated that it is prepared to engage in dialogue with the High Council regarding
potential reforms to improve judicial independence, with the exception of the
recommendation regarding the ability of judges to form professional associations, it is
most apparent that the Ministry has avoided committing itself to any of the
recommendations on judicial independence advanced within the report of the first
Advisory Visit. The Ministry has formally rejected the proposed amendment to Article
140/6 of the Constitution, it continues to assert that the Judicial Academy is an
independent institution and it is opposed to permitting decisions of the High Council to
be appealed to an independent judicial body. Beyond this, on matters such as the
possibility of the High Council having its own secretariat, inspectors and budget, or the
role of the Ministry in the selection of candidate judges, the position of the Ministry of
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Justice remains that it is still evaluating the practice in the 25 EU Member States with a
view to finding the most appropriate model for the Turkish system. No indication has
been given however as to when this evaluation process might be completed.

The experts are both in agreement that true institutional and functional judicial
independence is still not yet a feature of the Turkish justice system. Whilst the fact that
the Ministry of Justice is evaluating practices in the 25 EU Member State is to be
welcomed, we cannot help but observe that, with the exception of the recommendation
regarding the possibility of judges forming professional associations, at no point in its
evaluation report of July 2004 has the Ministry of Justice expressed even principled
support for or commitment to the recommendations on judicial independence advanced
following the first Advisory Visit. We also observe that this is so despite the fact that
during our official meeting the High Council endorsed the majority of the
recommendations. Whilst we are pleased to report therefore that there does now appear
to exist a most apparent judicial will to remove the influence of the executive in the
functioning of the judiciary in Turkey, we also find ourselves bound to conclude that it
remains at best unclear as to whether the Ministry of Justice yet possesses the necessary
political will to legislate for reforms that will effectively surrender its guardianship over
the judiciary in practice.

The recommendations are, with the aforementioned amendments,
maintained and repeated.
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IV - ROLE AND EFFECTIVENESS OF PUBLIC PROSECUTORS

A. Introduction

In the report of our First Advisory Visit we concluded that there was a need for
reform in order to ensure that the Turkish legal system is able to benefit from strong,
independent and impartial prosecutors who are willing and able to resolutely investigate
and prosecute suspected criminal offences. In particular, we recommended that the
Turkish government should take measures directed at ensuring that public prosecutors
may be viewed as being separate from and subordinate to the office of judge. We also
invited the administration to take measures aimed at increasing the role of public
prosecutors in the criminal investigation process. We suggested that this might be
achieved by establishing a judicial police force. We considered that there was a need for
public prosecutors to be encouraged to exercise their power to take decisions of non-
prosecution in circumstances where an impartial investigation reveals an insufficiency of
evidence. We also called on the Turkish government to relieve public prosecutors of
their administrative functions.

B. Role and functioning of public prosecutors

Many of our comments in Chapter III regarding the independence and impartiality
of the judiciary apply equally to the role and functioning of public prosecutors in Turkey.
This is so because the system for entry into the profession, pre-service and in-service
training, appointment, promotion and transfer is the same for both professions.
Moreover, our comments in relation to the functioning of the High Council apply equally
to public prosecutors as they do to judges since the High Council is responsible for the
professional careers of public prosecutors as well as judges. Furthermore, our comments
regarding the continuing inability of judges to form professional associations should also
be read as applying to public prosecutors since they too are denied the ability to form and
join associations to represent their interests. We do not propose to repeat our concerns in
relation to these matters in this Chapter. It suffices to say that we adopt our analyses of
these issues in Chapter III and ask that they be read as being applicable to the role and
functioning of public prosecutors as well.

Also in Chapter III we addressed our concerns relating to the organic relationship
that exists between judges and public prosecutors in Turkey and the fact that this
relationship results in the office of the public prosecutor, rather than being both separate
from and subordinate to the office of judge, in fact being effectively attached to the office
of judge. Again, we do not propose to repeat our concerns in relation to this matter in
this Chapter. We do however adopt our analysis of this issue in Chapter III and ask that
it be read as being applicable to any assessment of the role and functioning of public
prosecutors as well.
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1. Role of public prosecutors in the investigation of alleged criminal offences

We recommended that, in accordance with Guideline 11 of the Guidelines on the
Role of Prosecutors, the Turkish authorities consider the advantages of creating
a judicial police force with officers affiliated directly to individual public
prosecution offices and the force as a whole placed under the overall control of
the Ministry of Justice.

During the course of the second Advisory Visit one of the most frequently
recurring issues impressed upon us by our interviewees was the extent to which the
overall quality and efficiency of the Turkish justice system depends upon the ability and
willingness of public prosecutors to fulfil their role within the justice system.

An objective assessment of the functioning of the Turkish judicial system, such as
that carried out in the report of the first Advisory Visit, reveals that the average duration
of trials is unduly lengthy. The excessive length of trials stems, in large measure, from
the fact that proceedings are repeatedly adjourned. Proceedings are repeatedly adjourned
because judges are routinely presented with incomplete files at the start of trials and
therefore further investigations are required to be undertaken. Incomplete files are
presented to judges because, despite the law envisaging public prosecutors having
ultimate responsibility for conducting investigations into alleged criminal offences,
public prosecutors fail to conduct adequate investigations. Public prosecutors experience
difficulties in conducting adequate investigations because they exercise little or no
supervision over the police during the pre-trial investigation period. Instead, the
collection of evidence is left largely to the police themselves, the file only being brought
to the attention of the public prosecutors when it becomes necessary to decide on whether
to prepare an indictment or not. Public prosecutors experience difficulties in exercising
effective control over the police because there is no specialisation within the police force,
individual officers are required to undertake crime prevention and administrative duties
as well as criminal investigations, and also the police depend upon the Ministry of
Interior rather than the Ministry of Justice.

It may be concluded therefore that if public prosecutors could be empowered to
exercise effective control over the police during the pre-trial investigation period, then
this would result in an increase in the quality of investigations into alleged offences.
More effective investigations would in turn enable public prosecutors on the one hand to
avoid unfounded indictments and on the other hand to present complete files to the
courts. The presentation of complete files would prevent the need for adjournments.
Avoiding the need for adjournments would result in a significant reduction in the overall
length of trials. As an added benefit, the active involvement of the public prosecutor in
the investigation process would serve to protect the rights of the accused, including the
right not to be subjected to any form of torture, inhuman or degrading treatment.

In the report of the first Advisory Visit we recommended that in view of the
overall importance of empowering public prosecutors to fulfil their role in the collection
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of evidence during the investigation period, the Ministry of Justice should consider the
advantages of creating a specialised judicial police force with officers affiliated directly
to individual public prosecution offices and the force as a whole placed under the overall
control of the Ministry of Justice.

We are pleased to report that the Ministry of Justice has accepted the
recommendation. The General Director of the Directorate General for Laws and
Legislation informed the delegation that the Ministry views the establishment of a
judicial police force as being at the cornerstone of its judicial reform process. A co-
operation project has been launched with France in order to develop the law and it is
envisaged that a judicial police force will be established in 2005. The content of any
future legislation on this issue remains to be seen.

As in October 2003, we observed strong support for the creation of a judicial
police force amongst almost all of our interviewees. The Chief Public Prosecutor of
Ankara commented that he would like to see public prosecutors better enabled to control
the work of members of the police force. The Chief Public Prosecutor of Istanbul and the
President of the Union of Turkish Bar Associations both observed that the early
involvement of the public prosecutor in the investigation process would serve to prevent
ill-treatment of accused persons. A judge of the Istanbul Heavy Penal Court, a judge of
the Istanbul General Criminal Court and a judge of the Istanbul Juvenile Court all
supported the establishment of a judicial police force on the basis that it would enable
investigation files to be completed before being presented to the court and therefore avoid
the need for the court to become involved in the process of collecting evidence. The
Chairman of the Istanbul Bar Association noted that at present public prosecutors hand
incomplete files to the courts. He saw the creation of a judicial police force as a practical
measure to avoid the need for the court to complete the file by collecting further
evidence. Furthermore, he commented that there is a need for more prosecutors in order
to secure better investigations and speed up the criminal procedure. The President of the
Istanbul Contemporary Lawyers Assoctions also commented generally that he supported
reforms directed to increasing the role of public prosecutors in the criminal investigation
process. The Chief Public Prosecutor of Diyarbakir and a judge of the newly established
specialised Heavy Penal Court in Diyarbakir both supported the creation of a judicial
police force. The Chairman of the Diyarbakir Bar Association commented that such a
police force might better enable public prosecutors to fulfil their role in collecting
evidence for an accused, as well as against, as envisaged by Article 153 of the Code of
Criminal Procedure. The President of the Diyarbakir branch of the Human Rights
Association remarked that placing a police force under the overall control of the Ministry
of Justice rather than the Ministry of Interior would be beneficial in terms of facilitating
an overall increase in the role of the public prosecutor in the conduct of criminal
investigations.

The only voices of dissent that we witnessed regarding the proposal to establish a
judicial police force in Turkey were from the Ministry of Interior and from the Deputy
Chief Public Prosecutor at the specialised Heavy Penal Court in Istanbul. The Ministry of
Interior opposed the draft law on the establishment of a judicial police force, in particular
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because it would transfer disciplinary powers over the police to the public prosecutors.
In an attempt to further the reform process, the Ministry of Justice intends to hold a
symposium on the issue shortly. The Ministry of Interior will be invited to attend. The
Deputy Chief Public Prosecutor said that he prefers specialisation within the existing
police force rather than the creation of a judicial police force.

We warmly welcome the initiative of the Ministry of Justice to propose draft
legislation on the establishment of a judicial police force in line with the recommendation
made following the first Advisory Visit. It is of course too early to say when the judicial
police force will be operational and, once operational, the functioning of the force will
need to be monitored in order to assess to what extent its creation has served to increase
the role of the public prosecutor in the criminal investigation process in practice.
Nevertheless, as an initial step, we regard the fact that there exists both a judicial and
political will to enhance the role of the public prosecutor in criminal investigations as a
positive development.

The recommendation is maintained and repeated.

2. Power of public prosecutors to discontinue proceedings

We recommended that Chief Public Prosecutors take an active role in ensuring
that public prosecutors use their discretion to take decisions of non-prosecution
or to postpone a public lawsuit in circumstances where circumstances
reasonably require such a decision.

Whilst the proposal to establish a judicial police force so as to enable public
prosecutors to fulfil their role in the investigation of alleged criminal offences is to be
welcomed as a positive step towards improving the quality and efficiency of the justice
system, we consider that as a complementary measure it is necessary to encourage public
prosecutors to actively waive prosecutions, discontinue proceedings conditionally or
unconditionally, or divert criminal cases from the formal justice system in circumstances
where there is no realistic prospect of securing a conviction.

An objective assessment of the functioning of the Turkish judicial system reveals
that the courts are burdened with an excessive case-load and that a large proportion of
criminal trials ultimately conclude in decisions of acquittal, not infrequently upon the
invitation of the public prosecutor. This high acquittal rate suggests that there are a large
number of unmeritorious cases within the court system. The fact that so many
unmeritorious cases are before the courts suggests that, in addition to conducting
inadequate pre-trial investigations into alleged criminal offences, public prosecutors are
failing to take decisions of non-prosecution in cases where there is no realistic prospect of
conviction. Our interviews reveal that the fact that unmeritorious prosecutions are rarely
waived or discontinued stems partly from the low standard of review demanded by the
Code of Criminal Procedure, partly from the perception, widely held amongst public
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prosecutors, that evaluation of evidence is a matter solely for the judiciary, and partly
from the fact that inspectors from the Ministry of Justice exert pressure on public
prosecutors to continue unmeritorious criminal proceedings.

Article 164 of the Code of Criminal Procedure formally empowers public
prosecutors to take decisions of non-prosecution in circumstances where there exists
“insufficient evidence”. Therefore, public prosecutors prepare an indictment whenever
there exists “sufficient evidence”. We have been unable to ascertain any clear legal
definition as to what amounts to “sufficient evidence” for the purposes of a decision on
whether or not to initiate a prosecution. What we have been able to ascertain however is
that in practice the question of whether or not there exists “sufficient evidence” for the
preparation of an indictment appears to be one that is rather easily answered in the
affirmative. On the basis of our interviews it appears that public prosecutors give
themselves little or no authority to evaluate the evidence obtained at the investigation
stage in order to assess whether, on the balance of the evidence, there is any reasonable
prospect of a conviction being secured if the matter is taken to trial. The overwhelming
perception is that evaluation of evidence is a matter for the judiciary. In practice then, if
an investigation reveals even a single item of inculpatory evidence against an identifiable
individual then a public action is normally deemed necessary and an indictment is
instituted before a competent court.

The High Council of Judges and Public Prosecutors commented that, “assessment
of evidence is a task for the judge” and “even if there is the slightest evidence then the
judge will have to evaluate the case”. A judge of the newly established specialised Heavy
Penal Court in Istanbul confirmed that under present legislation public prosecutors have
no power to assess evidence. The Chief Public Prosecutor of Diyarbakir informed the
delegation that public prosecutors have no right to evaluate evidence. A judge of the
General Criminal Court in Diyarbakir confirmed that public prosecutors do not have
power to assess evidence, although he considered that they should have more authority in
this regard. A judge of the Diyarbakir Juvenile Court remarked that 40-50 % of cases in
his court result in acquittal. He explained that public prosecutors bring cases to court
even when they have extremely limited evidence because they have no right to evaluate
the evidence. A judge of an Istanbul Regular Penal Court stated that at least 10 % of all
cases should never be brought to court at all, many cases should have been completed
before the indictment was filed and that the role of the court in collecting evidence under
the present system should be removed. All judges that we met and who touched upon the
subject shared these last views.

This lack of prosecutorial supervision over the determination as to which criminal
investigations ought properly to result in court proceedings invites unmeritorious
proceedings to enter the court system. The widespread perception that evaluation of
evidence is solely a matter for a judge is also contrary to the role of prosecutors as
envisaged in international law. Guideline 14 of the Guidelines on Prosecutors provides:
“Prosecutors shall not initiate or continue prosecution, or shall make every effort to stay
proceedings, when an impartial investigation shows the charge to be unfounded.”
Principle 18 provides: “In accordance with national law, prosecutors shall give due
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consideration to waiving prosecution, discontinuing proceedings conditionally or
unconditionally, or diverting criminal cases from the formal justice system, with full
respect for the rights of suspect(s) and the victim(s).”

Moreover, the limited role of Turkish public prosecutors in the assessment of the
sufficiency of evidence in favour of a conviction appears inconsistent with practice in
other EU Member States. In the United Kingdom for example, in order to prevent
unmeritorious prosecutions from entering the court system, a far more active review of
investigation files is undertaken by Crown Prosecutors prior to any decision to prepare an
indictment. The Code for Crown Prosecutors (4™ Edition, October 2000) provides in
relevant part that when deciding whether or not to initiate a prosecution in the United
Kingdom:

“Crown Prosecutors must be satisfied that there is enough evidence to provide a
‘realistic prospect of conviction’ against each defendant on each charge. They
must consider what the defence case may be and how that is likely to affect the
prosecution case.

A realistic prospect of conviction is an objective test. It means that a jury or a
bench of magistrates, properly directed in accordance with the law, is more likely
than not to convict the defendant of the charge alleged.”

Therefore, before initiating a prosecution, Crown Prosecutors in the United
Kingdom are expressly required to assess the strength of the evidence before them in any
given case. Further, they may only initiate a prosecution if they are satisfied on the basis
of their evidential assessment that it is more likely than not that a court will convict.

The Code expressly provides that when deciding whether there is enough
evidence to prosecute, Crown Prosecutors must consider whether the evidence can be
used and is reliable. The Code provides that in undertaking this assessment Crown
Prosecutors should consider the following sorts of questions: Is it likely that the evidence
will be excluded by the court? Is the evidence reliable? Is there evidence which might
support or detract from the reliability of a confession? Is the reliability affected by factors
such as the defendant’s age, intelligence or level of understanding? What explanation has
the defendant given? Is a court likely to find it credible in the light of the evidence as a
whole? Does it support an innocent explanation? If the identity of the defendant is likely
to be questioned, is the evidence about this strong enough? Is the witness’s background
likely to weaken the prosecution case? For example, does the witness have any motive
that may affect his or her attitude to the case, or a relevant previous conviction? Are there
concerns over the accuracy or credibility of a witness? Are these concerns based on
evidence or simply information with nothing to support it? Is there further evidence
which the police should be asked to seek out which may support or detract from the
account of the witness?

Whilst no system can prevent all unmeritorious cases from proceeding to court,
this active review of the strength of the evidence at least endeavours to ensure that only
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those cases with a realistic prospect of conviction actually proceed further into the justice
system.

In Sweden, under the Swedish Code of Procedure, a criminal investigation is to be
conducted directly by a public prosecutor at latest when there are good reasons for
suspicion against anyone for committing the crime. During the criminal investigation the
case should be prepared in a way that makes it possible continuously to present all
evidence in the court. From the code it is apparent that there should be sufficient grounds
before an indictment is filed. According to solid praxis, and elaborated in commentaries,
the prosecutor shall have reasonable grounds to foresee a conviction before filing an
indictment. Thus, the prosecutor shall assess if the act committed is a crime under the
relevant legislation and take a stand in the question if one, on basis on the evidence, on
reasonable (objective) grounds can foresee a conviction.'® One should note that there is a
clear distinction in between “reasonable grounds for suspicion” and “reasonable grounds
to foresee a conviction” as the latter has considerably higher demands on the strength of
the evidence.

In France, during the pre-trial investigation phase, the police seek out the
perpetrators, collect evidence and refer to the Prosecutor. The Prosecutor oversees the
work carried out by the judicial police: he makes sure that the necessary steps have been
taken as the direct supervisor of judicial police officers'’. At any point during
investigation, the Prosecutor may decide to drop the case, either because the prosecution
is time-barred by statute, or by exercise of the discretion to prosecute (the decision to
dismiss a case is revocable); if it is a serious offence, the investigating judge will get a
formal request from the Prosecutor asking him to investigate the alleged fact. If the
evidence is sufficient to refer the case directly to the court, the usual method is to issue a
direct summons to the suspect to appear in court.

The aim of the investigation is to gather evidence that an offence has been
committed, to discover the perpetrator in some cases or to verify the ground of the
accusation against a suspect. The Prosecutor has to prove the guilt of the defendant using
all available evidence'®. He may request the search of some evidence and may challenge
the decisions made by the investigating judge by lodging an appeal with the Chambre de
I’instruction. One of the core principles of criminal procedure in France is that the
investigating judge investigates both in order to support the accusation and in favour of
the defence of fundamental liberties. The powers of investigation are exercised by the
judge either in person or thanks to a police officer who acts as his agent under a letter
rogatory. When the investigation is completed, the file is handed over to the Prosecutor
who issues an order to drop the case if the perpetrator remains unknown, or there are not
enough charges against the person to be examined, or the facts do not amount to an
offence; or an order to transfer the case to the relevant court (police court, criminal court
or court of assises) according to the seriousness of the offence.

' The Swedish Code of Procedure “Rittegéngsbalken”, Chapter 23 Articles 2-3; Commentary to the Code
of Procedure - Fitger, Réttegngsbalken II 20:12-15 and 23:12-14;. Welamson Ritteging II p. 147-149.

7 CPP (Code de Procédure pénale) Article 41.

' CPP Article 458.
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In Germany, the prosecution abides by the principle of legality enshrined in the
federal Code of 1887; it is not expressly stated in the German Constitution but derives
from the principle of equality of citizens before the law and the rule of law. The code of
criminal procedure states that the public prosecutor must intervene concerning all
offences capable of being prosecuted, save those treated otherwise by the law, as soon as
the facts are sufficiently established™. Indeed the Prosecutor can close a case without
obtaining permission because the facts alleged disclose no criminal offence or because of
procedural obstacles to prosecution.® A complainant (alleged victim) is to be informed of
the reasons for his decision. The tendency has been to move gradually from limiting the
legality principle to the notion of discretion to prosecute: the 1975 reform of criminal
procedure allowed the prosecutor in the case of petty offences to drop a case by means of
mere discretion provided the judge had given agreement and there was no public interest
at stake. It is also possible to drop charges when the consequences of the offence are
slight”! even without the consent of the court. Another possibility for conditional
dropping of less severe charges is when the accused agrees to conditions which are
suitable to dispose of the public interest in prosecution””. Such conditions can be
community service or labour, a financial compensation to the victim or payment to a
charity or public body. The Prosecutor can also end proceedings provided the competent
judge agrees, if it appears that no sanction would be given if the case were to be tried™.
In addition, the Federal Code provides for further possibilities of discontinuing
proceedings, e.g. where the expected penalty would be rather low compared to a penalty
to be imposed for another offence.”* Circulars have been laid down by the Ministry of
justice for the L&nder on how to use discretion in closing a case so as to avoid
discrepancies in prosecution policies.

During the first Advisory Visit the delegation also received complaints that a
further reason for the high number of unmeritorious proceedings before the courts in
Turkey is that public prosecutors are placed under pressure from inspectors attached to
the Ministry of Justice to continue unmeritorious prosecutions in circumstances where
they might otherwise have entered a decision of non-prosecution. This introduced the
possibility for political considerations to override evidential requirements in any decision
to prosecute. On the occasion of the second Advisory Visit such complaints continued to
be received.

A positive development occurred in this regard in May 2004 when the Ministry of
Justice amended Article 20 of the By-Law on the Inspection Board so as to stipulate that
inspectors should allow prosecutors greater discretion when taking decisions on non-
prosecution. We observed during the course of the Advisory Visit that the High Council
of Judges and Public Prosecutors, as well as the Chief Public Prosecutors of Istanbul,
Ankara and Diyarbakir were all aware of the amendment. It is of course too early to

' Paragraph 152 II, StPO (Strafprozessordnung).
20 Paragraph 170 II, StPO.

2! Paragraph 153, StPO.

** Paragraph 153a I, StPO.

2 Paragraph 153b I, StPO.

* Paragraph 154 StPO.
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assess what effect, if any, this amendment will have in practice, however we welcome the
initiative in principle. We do however consider that a more fundamental reform might be
instituted in this regard. We would encourage the Ministry of Justice to adopt our
recommendation regarding the re-assignment of judicial inspectors to work directly under
the control of the High Council. Implementation of this recommendation would not only
serve to strengthen the independence of the judiciary, it would also serve to dispel the
continuing suspicions that their might be political influence in decisions relating to the
commencement of certain criminal prosecutions in Turkey.

Another positive development is underway in so far as the draft Code of Criminal
Procedure, currently before the National Assembly, contains a provision that will provide
courts with the power to reject unfounded indictments.

In summary, we consider that the fact that public prosecutors are either unwilling
or unable to take decisions of non-prosecution in circumstances where, although there
might be some evidence against a suspect, there is clearly no realistic prospect of
conviction, can only be contributing to a large number of unmeritorious cases featuring
among the workload of the criminal courts - and may be also for public prosecutors - in
Turkey.

We therefore recommend that before initiating a prosecution, public
prosecutors in Turkey should be expressly required to assess the strength of the
evidence before them in any given case.

In this regard the Code of Criminal Procedure should be amended so as to ensure
that public prosecutors only transfer a case to court once they are satisfied, on the basis of
their evidential assessment, that there are substantial grounds to foresee a conviction,
meaning that it is more likely than not that a court will convict. Further, public
prosecutors should, through pre-service and in-service training, be encouraged to
perceive their role as including the diversion of cases with no realistic prospect of
conviction from the justice system. Finally, the influence of Ministry of Justice
inspectors in decisions on whether or not to initiate a prosecution should be removed
completely. We believe that such reforms would lead to a significant reduction in the
number of unmeritorious cases before the courts. In consequence, an overall increase in
the efficiency of the justice system would be achieved. Balancing such a reform, if new
evidence against the suspect is found, the public prosecutor should have the right to re-
open the case. And, if deemed necessary, a decision by a prosecutor to discontinue a
prosecution should be open to judicial review by the victim of the crime.

3. Role of the Ministry of Justice in decisions on prosecution

We recommended that Article 148 of the Code of Criminal Procedure be
amended so as to remove the power of the Ministry of Justice to override a
decision of a public prosecutor not to initiate a criminal prosecution in
circumstances where an impartial investigation has shown the charge to be
unfounded.
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In our October 2003 report we observed that according to Article 148 of the Code
of Criminal Procedure, the Minister of Justice had competence to, by order, direct a
prosecutor to commence a prosecution before the criminal courts if he saw fit.”> We
considered that for a political entity to have the power to effectively overrule the decision
of a prosecutor regarding non-institution of proceedings and thereafter compel him to
prepare an indictment and commence a prosecution, not only directly undermined the
role of the prosecutor in criminal proceedings but also served to introduce the possibility
for political considerations to override evidential requirements in any decision to
prosecute.

We are pleased to report that the Ministry of Justice has formally accepted
the recommendation.

A provision lifting the competence of the Minister is included in the draft Code of
Criminal Procedure currently before the National Assembly. The measure is scheduled
for implementation in 2004.

The recommendation is maintained and repeated.

4, Administrative functions of public prosecutors

We recommended that administrative duties currently undertaken by public
prosecutors should be transferred to administrative staff of the Ministry of
Justice.

In the report of the first Advisory Visit we suggested that removing the
responsibility of public prosecutors for administrative tasks might ease their workload
and better enable them to concentrate on their judicial functions of investigating cases
and presenting prosecutions. This in turn would both strengthen the role of the public
prosecutor in criminal proceedings and lead to an increase in efficiency and quality. We
suggested that the day-to-day administration and support work of the courts and the
prisons could more effectively be carried out by a dedicated agency that is funded by
central government and staffed by civil servants.

The Ministry of Justice maintains that the existing administrative staff are not
competent to undertake administrative tasks without the supervision of public
prosecutors. The Ministry suggests that the recommendation should be reformulated so
as to recommend the need over time to improve both the training and salaries of court
administrative staff with a view to transferring greater responsibilities to them.

During the course of the second Advisory Visit, the Chief Public Prosecutor of
Diyarbakir considered that his administrative staff were competent and expressed a desire
to be able to devote his time to judicial tasks, with Ministry of Justice employees

% Information note on the Turkish judicial system, Ministry of Justice, 4 July 2003, p.7; Submission by
Turkey concerning the judiciary to EU Sub-Committee No. 8, March 2003.
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undertaking administrative duties. Nevertheless, the Chief Public Prosecutor of Ankara
considered that court administrative staff are generally not competent to undertake
administrative duties without prosecutorial oversight. He considered that only graduates
of a faculty of law could be entrusted with court administrative duties.

Whilst we recognise that a lack of competence within existing administrative staff
may present a real obstacle to implementation of the recommendation, we consider that
reform may nevertheless be beneficial. We support the proposal of the Ministry of
Justice to improve training and salaries of court administrative staff with a view to
transferring greater responsibilities to them over time. We must now wait to see how and
when this proposal will be implemented in practice.

The recommendation is maintained and repeated. We suggest that the
European Commission give consideration to supporting a project to train court
administrative staff.

C. Conclusion

In the report of the first Advisory Visit we concluded that there was a need for
reform in order to ensure that the Turkish legal system is able to benefit from strong,
independent and impartial public prosecutors who are willing and able to resolutely
investigate and prosecute suspected criminal offences. In addition to urging the Ministry
of Justice to take measures directed at ensuring that public prosecutors can be viewed as
being separate from and subordinate to the office of judge, we invited the competent
authorities to take measures aimed at increasing the role of public prosecutors in the
criminal investigation process and empowering public prosecutors to exercise their power
to take decisions of non-prosecution in circumstances where an impartial investigation
reveals an insufficiency of evidence. We recommended that the power of the Ministry of
Justice to override a decision of a public prosecutor not to initiate a criminal prosecution
in circumstances where an impartial investigation has shown a charge to be unfounded
should be removed and finally we called on the Ministry to relieve public prosecutors of
their administrative functions.

In July 2004 we have observed that there now exists both a judicial and political
will to enhance the role of the public prosecutor in the criminal investigation process. To
this end, the Ministry of Justice is committed to establishing a judicial police force.
Although the Ministry of Interior retains reservations, a co-operation project has been
launched with France in order to develop the necessary legislation and it is envisaged that
a judicial police force will be established in 2005. Once operational, the functioning of
the force will need to be monitored in order to assess to what extent its creation has
served to increase the role of the public prosecutor in the criminal investigation process in
practice. Nevertheless, we regard the commitment of the Ministry of Justice to the
establishment of such a force as a positive development.

The unwillingness or inability of public prosecutors to take decisions of non-
prosecution in circumstances where, although there might be some evidence against a
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suspect, there is clearly no realistic prospect of conviction, remains a matter that urgently
needs to be addressed. Although the Ministry of Justice has amended Article 20 of the
By-Law on the Inspection Board so as to stipulate that inspectors should allow
prosecutors greater discretion when taking decisions on non-prosecution, we consider
that a more thorough reform of the role of judicial inspectors is required in order to
ensure that the influence of inspectors in decisions on whether or not to initiate a
prosecution is removed completely. Further, there is a pressing need for the draft Code
of Criminal Procedure to be amended so as to require that before initiating a prosecution,
public prosecutors must assess the strength of the evidence before them in any given case
and should only transfer a case to court once they are satisfied, on the basis of their
evidential assessment, that it is more likely than not that a court will convict. Finally,
there is a need for further pre-service and in-service training of public prosecutors with a
view to encouraging them to perceive their role, in line with international standards, as
including the diversion of cases with no realistic prospect of conviction from the justice
system.

We are pleased to report that the Ministry of Justice is adding a provision to the
Draft Code of Criminal Procedure that will, if enacted, remove the power of the Ministry
of Justice to override a decision of a public prosecutor not to initiate a criminal
prosecution in circumstances where an impartial investigation has shown the charge to be
unfounded. There has however been no initiative to remove the responsibility of public
prosecutors for administrative tasks in an effort to better enable them to concentrate on
their judicial functions.
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V - ROLE AND EFFECTIVENESS OF LAWYERS

A. Introduction

Following the first Advisory Visit we urged the Turkish government to take
urgent measures to ensure that accused persons are afforded their right of access to a
lawyer immediately upon being detained, that accused persons are able to effectively
consult and communicate with a lawyer in confidence, that the organisation of the
courtrooms and procedures adopted within them guarantees an equality of arms between
the prosecution and defence, that lawyers are not harassed or intimidated in the exercise
of their professional duties and that the influence of the Ministry of Justice in the
functioning of lawyers is removed.

B. Role and effectiveness of lawyers within the Turkish judicial system
1. Access to lawyers

I. Ability of persons to access lawyers upon arrest or detention

We recommended that steps be taken to monitor and enforce existing
requirements that all persons be immediately informed by a competent authority
of their right to be assisted by a lawyer of their own choice upon arrest or
detention or when charged with a criminal offence. In particular, we
recommended that Bar Associations be permitted to place posters advocating the
rights of detainees within police stations and other detention facilities. We also
recommended that once a week police stations and gendarme stations be
required to submit to the local Bar Association a list of all persons detained
during the previous week Such a list would assist Bar Associations in
monitoring compliance with Articles 135 and 136 of the Criminal Procedure
Code and enable them to make representations regarding further improvements
if necessary.

In October 2003 we reported that notwithstanding the existence of legal
guarantees providing for detained persons to be both immediately informed of their right
to access a lawyer and to in fact access a lawyer upon deprivation of liberty,® our
interviews revealed a significant regional variation in the extent to which the guarantees
were being applied in practice. We concluded that for many detainees outside Ankara the
right of immediate access to free legal counsel remained illusory. Apparently, large
numbers of detainees remained ignorant of their right to free legal counsel because they
were routinely not informed that they possessed such a right. Others still were lulled into
unwittingly signing forms that waived their right to counsel. Those who were aware of
their right to counsel were, on occasion, subjected to measures intended to dissuade them

26 Articles 135 and 136 of the Criminal Procedure Code.
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from exercising this right. There were also reports of instances where even those who
made a formal request for a lawyer were nevertheless interrogated in the absence of a
lawyer or else their lawyer was obstructed in gaining access to them. In short, there
seemed to remain a significant disparity between law and practice in most of Turkey
regarding respect for the right of access to free legal counsel upon deprivation of liberty.
It was against this background that we recommended that Bar Associations should be
permitted to place posters advocating the rights of detainees within police stations and
other detention facilities and that once a week police stations and gendarme stations
should be required to submit to the local Bar Association a list of all persons detained
during the previous week.

The Ministry of Justice responded to the recommendation by transmitting the
relevant section of the report to the Ministry of Interior and the Bar Associations on the
basis that these were the competent authorities regarding implementation. At the
commencement of the second Advisory Visit, the Bar Association had not yet been
permitted to place posters advocating the rights of detainees within police stations.
Further, police stations and gendarme stations had not yet been required to submit to the
local Bar Association a list of all persons detained during the previous week.

On the occasion of the second Advisory Visit we again observed that none of our
interviewees in Ankara raised any concerns regarding implementation of the right of
detainees to access free legal counsel immediately upon being deprived of their liberty.
In Istanbul we similarly received no complaint from the Bar Association, although the
Contemporary Lawyers Association stated that lawyers are only in attendance at 10-15%
of cases at the police station.

The Diyarbakir Bar Association informed the delegation that there has been a
positive development in so far as over the course of the last 8 months they have witnessed
a greater demand for legal representation from suspects, however, they remained of the
opinion that detainees are still not being reminded of their rights strongly enough. The
Association reminded us that in the south-east of Turkey there is limited public
awareness of the right of access to a lawyer upon deprivation of liberty and therefore it is
particularly important that detainees should be both expressly informed of their right to
access a lawyer and actively encouraged to exercise this right. The Association spoke
however of the continued unwillingness on the part of gendarmes and police officers to
take the testimony of suspects in the presence of lawyers. They described police and
gendarmes as being opposed to suspects exercising their right to access a lawyer. For
example, we were informed that if the detainee asks for a lawyer without being reminded
of his rights then the law enforcement authorities are likely to perceive the suspect as
being guilty. Even where a lawyer is appointed, the Bar Association stated that it
observes reluctance on the part of the law enforcement authorities to co-operate with the
appointed lawyer. We were informed that there continue to be incidents where, despite a
detainee requesting a lawyer, the Bar Association is not notified immediately and the
police and gendarmes continue to elicit information from the detainee without a lawyer
being present. Even when the Bar Association is notified and a lawyer is despatched in
good time, lawyers are reportedly sometimes informed that their client is unable to meet
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them and they are required to wait for half-an-hour before gaining access to their client.
Notwithstanding these problems however, the Association concluded that it has
nevertheless seen a greater demand for lawyers over the course of the last 8 months,
although, other than in cases involving minors where legal representation is compulsory,
it remains the case that only about 20% of defendants in Diyarbakir are represented by a
lawyer at trial.>” During the course of our visit to the Diyarbakir courthouse we observed
a positive development in so far as posters informing defendants of their right to access a
lawyer from the Bar Association at no cost to themselves are now displayed in the
corridors outside the courtrooms. The Diyarbakir Bar Association confirmed that they
were still not permitted to display such posters within police and gendarme stations.

The President of the Diyarbakir branch of the Human Rights Association, who is
himself a practising lawyer, informed the delegation that although the law grants all
suspects the right to access a lawyer upon deprivation of liberty, this law is not applied in
a consistent and regular fashion throughout south-east Turkey. He commented that the
police continue to create difficulties for detainees to access lawyers in politically
sensitive cases. By way of example he cited an incident in Edil on 14 June 2004 when
three persons had been taken into custody and demanded access to their lawyer. Despite
the efforts of the lawyer to meet with his clients, the lawyer was allegedly denied access
to them until the following day. The Diyarbakir Branch of the Human Rights Association
also commented that the strength of the Diyarbakir Bar Association has facilitated an
increase in the exercise of the right of access to a lawyer in the provincial capital of
Diyarbakir but persons taken into custody in other parts of the region, for example in
Sirnak, are still not able to access a lawyer.

The Diyarbakir branch of the Contemporary Lawyers Association informed the
delegation that individuals taken into custody in their region do not know that they have a
right to ask for a lawyer and the police prefer not to remind people in custody of their
rights. They commented that on occasion the police do now inform detainees of their
rights but at the same time they cause detainees to feel that if they ask for a lawyer then
they will be presumed to be guilty. The result is that even those individuals who are
aware of their right to access a lawyer are dissuaded from exercising this right. The
Association spoke of the number of applications for lawyers from persons over 18 as
remaining negligible. The Association remarked that there had however been a partial
development in the ability of detained persons to access lawyers due to pressure exerted
by the Bar Association and the Contemporary Lawyers Association. The Association
considered however that the law enforcement authorities continue to remain reluctant to
permit detainees to access lawyers, especially whilst the testimony of the detainee is
being taken. Echoing the comments of the Bar Association, the Contemporary Lawyers
Association remarked that when lawyers attend to consult with their clients they are told
that their clients do not wish to meet with them. They also complained that detainees
were often interviewed in the early hours of the morning and suggested that this practice

*7 Upon being asked as to how this represented an improvement when the same figure was provided to the
delegation in October 2003, the President of the Diyarbakir Bar Association explained that although the
Association has assigned more lawyers in the last eight months, the number of offenders has also increased.
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was adopted in order to make it difficult for lawyers to attend during the interview
process.

On the basis of the foregoing it is apparent that there has been a slight
improvement in the position regarding implementation of the right of detainees to access
free legal counsel immediately upon being deprived of their liberty in south-east Turkey,
however, significant problems remain. It appears that the untiring efforts of, in
particular, the Diyarbakir Bar Association, have led to a slight increase in the number of
detainees claiming their right to access a lawyer when deprived of their liberty.
However, a combination of widespread lack of public awareness and persistently high
levels of official obstruction continue to present obstacles in the path of detainees
throughout the region accessing legal advice and representation upon arrest or detention.

Given the persistence of allegations of ill-treatment of detainees during the initial
stages of detention in this region, we consider that effective implementation of the right
of access to a lawyer throughout south-east Turkey is essential. The President of the
Union of Turkish Bar Associations informed the delegation that of the 81 provinces in
Turkey, the majority of continuing torture allegations emanate from the south-eastern part
of the country, mainly from Diyarbakir. He added that he believed that the majority of
complaints on this issue were true, although he did also note there have been certain
improvements. The Istanbul branch of the Human Rights Foundation of Turkey also
singled out the province of Diyarbakir as continuing to give rise to a significant number
of complaints of torture. The Foundation also expressed concern about continuing
incidents of people being detained, severely beaten by the police, and then released
without ever being formally arrested. We were informed by different sources that in
contrast to other parts of Turkey where more sophisticated and invisible methods of
torture are used, the methods used in Diyarbakir are more physical and violent and
therefore easier to detect. The Istanbul Contemporary Lawyers Association furthermore
pointed out Adana and the Ismala police station in Izmir as places where torture and ill
treatment regularly takes place. One reason for the persistence of torture and ill-
treatment in detention is the failure of law enforcement officials to follow prescribed
procedures, including the duty to inform detainees of their rights and to allow access to
legal counsel. Effective implementation of the right of detainees to access legal counsel
immediately upon deprivation of liberty is therefore critical.

Despite the generally unfavourable position regarding implementation of the right
of access to a lawyer in south-east Turkey at the present time however, it does appear that
there is some hope for the future. The Ministry of Interior has issued 200,000 police
officers with pocket-sized cards that list the rights of detainees. The police officers have
been instructed to read the list of rights to detainees and they have been warned that they
will be held personally liable for any award of compensation that arises out of their
failure to read a detainee his rights. We were informed that this card has been enlarged
and displayed in police stations. We were not able to undertake any meaningful
assessment of the extent to which the cards have in fact brought about any change in
police practice. The Chairman of the Diyarbakir Bar Association considered that it was
too early to say one way or the other. He informed the delegation that the police incident
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reports always state that the card has been read to the accused but unless one is actually
detained oneself then such statements are impossible to verify.

During the course of the Advisory Visit, the Ministry of Interior formally agreed
to permit the Bar Associations to display posters advocating the rights of detainees in
both police and gendarme stations. Although this agreement is conditional upon both the
form and content of the posters being agreed between the Ministry of Interior and the Bar
Associations, the Ministry agreed in principle that the posters should set out the rights of
the accused and provide the telephone number and address of the local Bar Association
so as to enable detainees to apply for legal representation and/or complain about any
human rights violations. On the occasion of our meeting, the Ministry of Interior had not
yet notified the Bar Associations of its proposal. The Ministry of Interior proposed that
the Ministry of Justice should contact the Bar Associations officially so that work on the
design of the posters might commence. We warmly welcome the position of the Ministry
of Interior which is in line with our recommendation. We urge the Ministry of Justice to
commence work on the posters at the earliest opportunity.

The Ministry of Interior also agreed that the concept of forwarding lists of
detained persons to the Bar Associations on a weekly basis might be a useful way in
which to increase access to legal representation and prevent ill-treatment of detainees.
The Ministry of Interior considered that the responsibility for the forwarding of such lists
ought more properly to lie with the office of the public prosecutor rather than law
enforcement personnel however. The Ministry of Interior pointed out that public
prosecutors are already tasked to visit police and gendarme stations on a regular basis and
therefore they already have access to lists of detainees. It would appear therefore that if
this recommendation is to be implemented in practice then the Ministry of Justice will
need to take the initiative. Again, we welcome the position of the Ministry of Interior
and urge the Ministry of Justice to take the necessary measures to implement the
recommendation in practice.

In conclusion therefore we report that notwithstanding the existence of legal
guarantees providing for detained persons throughout Turkey to be both immediately
informed of their right to access a lawyer and to in fact access a lawyer upon deprivation
of liberty, the second Advisory Visit revealed that implementation remains limited
throughout south-east Turkey. The position of the Ministry of Interior in line with the
recommendation does however offer hope for the future and is to be welcomed. The
Ministry of Justice is to be encouraged to take the necessary measures to implement the
recommendation in practice. Thereafter, continued monitoring of police practice will be
required.

The recommendation is maintained and repeated.
ii. Ability of lawyers to access clients held in pre-trial detention

- Intimidation and harassment of lawyers visiting detained clients

61



We recommended that, in accordance with Principle 16 of the UN Basic
Principles on the Role of Lawyers, the Turkish government take measures to
ensure that lawyers are not intimidated or harassed when seeking entry to
detention centres for the purpose of visiting their clients. In particular, metal
detectors used at prison entrances should be set at the same level as in airports.

In October 2003 we reported that lawyers from Ankara, Istanbul, Diyarbakir and
Izmir all complained that they faced obstructions when attempting to enter detention
centres, particularly F-Type Prisons, for the purpose of visiting their clients. The lawyers
characterised these obstructions as a form of official harassment or intimidation aimed at
dissuading them from visiting their clients. The most common complaint that we
received related to the application of intimidatory searches upon entry to detention
facilities.

The Ministry of Justice immediately acted upon the recommendation made
following the first Advisory Visit by notifying all relevant authorities that the controls at
the entrances to detention centres should be administered more sensitively.
Subsequently, on 1 June 2004 the Ministry of Justice issued a circular specifically
addressing the application of body searches after a metal detector has been activated.
The circular reads as follows:

“According to Law No. 4806 dated 10/2/02 which amends Art 6 of Law No 1721,
hand searching for lawyers during the entrance to prisons and detention houses
are limited to being caught red-handed for heavy punishment situations and
continuing signal of the sensitive security doors. For this reason, during the hand
searching of lawyers, the officers, who would preferably be selected from
university graduates, will act in a respectful way. These officers will also be
subject to special training in hand searching. The lawyers will be provided to
fulfil their tasks without any pressure, prevention and unjust intervention.”

During the course of the second Advisory Visit neither the Ankara, Istanbul or
Diyarbakir Bar Associations raised any complaint regarding the application of
intimidatory searches upon entry to detention facilities. The President of the Union of
Turkish Bar Associations confirmed that he had not received any complaints from
lawyers based upon allegations of having been harassed or intimidated at the entrances to
detention houses. The General Director of the Directorate General for Prisons and
Detention Houses of the Ministry of Justice referred to the circular that had been issued
directing the prison and detention house authorities to conduct searches more sensitively
and stated that he had not received any complaints from lawyers regarding the application
of intimidatory searches.

Following the first Advisory Visit we were extremely concerned at the high
number of complaints that we had received regarding the treatment of defence lawyers at
the entrances of detention centres throughout Turkey. That such complaints have now
ceased entirely is a significant positive development. We were informed by the General
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Directorate of Prisons and Detention Houses that the sensitivity of metal detectors has
been reduced to the same level as in airports

We strongly commend both the speed with which the Ministry of Justice acted
upon the recommendation and the evident effectiveness of the measures introduced.

The only complaints that we did receive were from the Diyarbakir Contemporary
Lawyers Association who objected to having to remove their jacket, belt and shoes when
the metal detector is activated and the Istanbul Contemporary Lawyers Association who
objected to the searching of pens that they handed to their clients. We do not accept these
objections as legitimate grounds for complaint. All detention centres have a duty to
maintain adequate security and that may legitimately require lawyers to pass through
metal detectors and subject their personal belongings to examination. The interference
occasioned to lawyers by requiring them to remove their jacket, belt and shoes in
situations where a metal detector sounds is a proportionate response to the needs of the
state authorities to maintain prison security. We would further add that such practice is
common throughout all EU Member States. Accordingly, we consider that there is
nothing objectionable in the practices complained of. It should also be mentioned that,
according to the Ministry of Justice, 314 lawyers have in the past been caught trying to
enter prisons and detention houses whilst in possession of contraband material.

We conclude that the recommendation has been met.

- Consultation facilities enabling lawyers to communicate with clients in full
confidence

We recommended that, where such facilities do not already exist, visiting rooms
in all detention centres in Turkey be equipped with consultation rooms that
enable lawyers to communicate with their clients in full confidence. Such
consultations may be within the sight, but not within the hearing, of security
staff.

In October 2003 we reported that we had received some complaints, although not
universally, regarding the availability of facilities within the detention centres for lawyers
to consult and communicate with their clients in full confidentiality. The complaints
focussed on the absence of facilities for confidential consultation in certain institutions
rather than the absence of consultation facilities per se.

The Ministry of Justice responded to the recommendation by transmitting the
relevant section of the report to the Ministry of Interior on the basis that it was the

competent authority regarding implementation.

During the course of the second Advisory Visit, the Ministry of Interior informed
the delegation that it accepted the recommendation in principle but went on to observe
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that it would take time to implement. The Ministry stated that all new police stations will
be built with facilities for lawyers and detainees to consult in confidence and where such
facilities are not found in existing police stations, lawyers and the detainees are afforded
the use of a spare room.

The delegation did not receive any complaints from lawyers in either Ankara or
Istanbul regarding the absence of facilities for consultation with their clients in full
confidence. In Diyarbakir the Bar Association reported that its lawyers are able to access
an allocated private space in which to have confidential consultations with their clients in
both police stations, gendarme stations and prisons. The Diyarbakir Contemporary
Lawyers Association confirmed that consultation rooms are available in police stations
and lawyers are able to consult with their clients outside of the hearing of police officers
and gendarmes. Despite the absence of complaints from lawyers that we spoke to,
however, the Ministry of Interior’s acceptance of the recommendation in principle
suggests that there are police and gendarme stations in Turkey where adequate facilities
do not presently exist. On this basis we urge the Ministry of Interior to take all necessary
measures to implement the recommendation at the earliest opportunity.

The recommendation is maintained and repeated.

A related issue that was brought to the attention of the delegation was the absence
of adequate time for consultations between lawyers and their clients in certain
institutions. The Diyarbakir Bar Association explained that, particularly in the D-Type
prisons, visiting hours are extremely restricted, often lasting no more than 1 hour during
any given day. The Bar Association explained that it can take up to 30 minutes to pass
through the security measures at the entrance to the detention houses and prisons, thereby
leaving only 30 minutes for the purposes of consultation. The Istanbul Contemporary
Lawyers Association complained that prison officers sometimes keep lawyers waiting for
several hours before allowing them access to their clients.

In addition to repeating our recommendation concerning the provision of
adequate facilities for confidential consultation between lawyers and clients
therefore, we would also urge the Ministry of Justice and/or Ministry of Interior to
take measures to ensure that lawyers are afforded adequate time to consult
effectively with their detained clients.

- The possibility for detainees to access documents and other evidence and to
prepare and hand to their lawyers confidential instructions

We recommended that, in accordance with Article 6(3)(b) of the European
Convention on Human Rights and Rule 93 of the 1955 United Nations Standard
Minimum Rules for the Treatment of Prisoners, all persons held in pre-trial
detention (i) be afforded the possibility of accessing documents and other
evidence that they require for the preparation of their defence; and (ii) be
afforded the possibility of preparing and handing to their lawyer confidential
instructions.
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In the report of our first Advisory Visit we noted that we had received complaints
from some lawyers to the effect that they were forbidden from exchanging any
documents with their clients during the course of consultations in prisons.

The Ministry of Justice responded by stating that it had not received any
complaints from lawyers to this effect and that in general there is no legal restriction on
lawyers exchanging documents with their clients in prison. The Ministry of Justice
nevertheless undertook to issue a circular to remind prison governors of the correct legal
procedure in this regard.

During the course of the second Advisory Visit the General Director of the
Directorate General of Prisons and Detention Houses of the Ministry of Justice informed
the delegation that no restriction exists in relation to the exchange of documents between
lawyer and client in either theory or practice. Indeed, Article 6 of Law No. 4806
expressly provides that legal documents related to the defence of a detainee cannot be
examined. However, the Diyarbakir Bar Association informed the delegation that if a
lawyer wishes to pass a written document to his client in detention then he is required to
hand the document to a clerk who in turn passes the document to the prison governor for
inspection. The document may only be passed to the detained client if the prison
governor so authorises. The Bar Association clarified that this procedure applies to both
non-legal and legal documents and it also applies to documents passed from the detained
client to his lawyer.

It would appear therefore that whilst the law may provide for legal documents to
be freely exchanged between lawyers and their detained clients without inspection, the
practice in certain detention centres is not in accordance with the law. We consider that
any restriction upon the ability of lawyers and detainees to freely exchange legal
documents related to pending criminal proceedings constitutes an unjustified interference
with the right to defence.

We welcome the initiative of the Ministry of Justice to issue a circular to
remind prison governors of the correct legal procedure in this regard. Further
monitoring will be required in order to assess implementation. The
recommendation is maintained and repeated.

- Provision of writing material to detainees when meeting their legal
representatives

We recommended that, in accordance with Rule 93 of the 1955 United Nations
Standard Minimum Rules for the Treatment of Prisoners, all persons held in
detention be supplied with writing material prior to and during consultations
with their legal representatives if such material is requested.
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Following the first Advisory Visit we reported that lawyers from the Istanbul
Contemporary Lawyers Association stated that in addition to not being able to exchange
any documents with their clients, their clients were also not allowed to have any pens or
paper in the interview room. We concluded that this practice was contrary to Rule 93 of
the 1955 United Nations Standard Minimum Rules for the Treatment of Prisoners.

The Ministry of Justice responded by formally accepting the recommendation that
all persons held in detention should be supplied with writing material prior to and during
consultations with their legal representatives if such material is requested. The Ministry
informed the Directorate General for Legislative Affairs who in turn responded indicating
that a proposed amendment to Article 154 of the Draft Criminal Procedure Code and
Article 20 of the By-Law on Apprehension, Detention and Statement Taking will be
taken into account by the Justice Sub-Committee of the Turkish Grand National
Assembly. Consideration of the proposed amendment is scheduled for 2004.

During the course of the second Advisory Visit, the complaints of the Istanbul
Contemporary Lawyers Association regarding the possibility for detainees to use pens
and paper in the interview room were not repeated. However, they claimed that in F-type
prisons they were not allowed freely to give their clients pens (see above in the section on
security control) or paper. The Diyarbakir Bar Association informed the delegation that
lawyers in its region are able to take stationery into prisons. Nevertheless, the legislative
amendment proposed by the Ministry of Justice does indicate a deficiency in the existing
provisions of both the Criminal Procedure Code and the By-Law on Apprehension,
Detention and Statement Taking. On that basis alone we cannot exclude the possibility
that certain persons held in detention centres in Turkey may continue to be denied access
to writing materials prior to and during consultations with their legal representatives.

We warmly welcome the initiative of the Ministry of Justice in proposing
legislative amendments in line with the recommendation. Pending adoption of these
amendments the recommendation is maintained and repeated.

iii. Ability of lawyers to communicate with clients during trial

- The possibility for detainees in court to communicate with their lawyers in
confidence

We recommended that lawyers and their clients be provided with adequate
facilities to be able to communicate in confidence within the detention facilities
of all criminal courthouses throughout Turkey. Where the possibility of such
confidential communication does not already exist, we recommended that
consultation rooms be constructed outside of the communal cell area in court
buildings but within the secure facility.

In the report of the first Advisory Visit we observed that in criminal courts in
Turkey, lawyers whose clients are produced from a detention facility and who therefore,
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apart from during their court appearance, are held in the cells of the court, are not able to
consult with their clients in the cells either prior to the hearing, during any adjournment
of the hearing or after the hearing. We considered that this represented an unjustified
interference with the right to defence.

During the course of the Second Advisory Visit we observed that there has been
no change in practice. It remains the case that in criminal courthouses in Turkey, lawyers
are not able to consult with their clients whilst their clients are held in the cells of the
court.

We are pleased to be able to report however that the Ministry of Justice has
accepted the recommendation, observing that it is in line with the right of accused
persons to consult with a lawyer in confidence as provided for by Article 144 of the
Criminal Procedure Code. The Ministry of Justice has, in the first instance, undertaken to
implement the recommendation in the construction of the new Intermediate Courts of
Appeal. Thereafter, consultation rooms will be constructed within the secure facilities of
all courthouses throughout Turkey. Construction is scheduled to take place over the
period 2004-2006. The Ministry has further agreed to reflect upon whether any interim
measures might be adopted in the short term so as to enable lawyers to communicate with
their clients in the detention facilities of criminal courthouses whilst construction of
designated consultation facilities is underway.

We warmly welcome the decision of the Ministry of Justice to accept the
recommendation and commence work on implementing the same. Pending
completion of the proposed construction project, the recommendation is maintained
and repeated.

- The possibility for accused to consult with their lawyer during trial

We recommended that provided the due process of the court is not unduly
disturbed, lawyers be permitted to consult with their clients during the course of
court proceedings as and when required.

In October 2003 we reported that as a general rule, no communication is
permitted to take place between lawyers and their clients during the course of court
proceedings in Turkey. Exceptionally, a defence lawyer might ask a judge for permission
to consult with his client during the course of a court hearing but such requests are, so we
were given to understand, dealt with extremely reluctantly.

The Ministry of Justice responded to the comments in the report by stating that
the law provides for lawyers to consult with their clients during the course of court
proceedings as and when required and the incidents upon which the recommendation was
based were exceptional. The Ministry did however agree to address the issue in pre-
service and in-service training of judges and public prosecutors so as to ensure that
lawyer-client communication during court proceedings is permitted in practice.
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The second Advisory Visit presented an opportunity to investigate this matter
further. The President of the Diyarbakir Bar Association explained that lawyers have to
request the permission of the judge if they wish to speak with their client in the
courtroom. He explained that judges and public prosecutors do not look favourably upon
such requests and instead perceive them as an obstruction to the court proceedings. The
Diyarbakir branch of the Contemporary Lawyers Association remarked that it is very
difficult for a lawyer to speak to his client during the course of court proceedings. If the
lawyer really insists then he might be able to speak to his client in a narrow hallway next
to a gendarme officer but this only occurs in exceptional cases. The Chief Public
Prosecutor of Istanbul agreed that lawyers are not permitted to engage in conversation
with their client during the course of court proceedings, except for during a break in the
session, and maintained that this was justified as the lawyers are able to access their
clients at police stations and in prison. Questioned as to the possibility of communication
between a lawyer and his client in the courtroom, a judge of the Heavy Penal Court in
Diyarbakir informed the delegation that if a defendant is brought to trial by a gendarme
officer and the lawyer complains that he has not been able to talk to his client prior to the
hearing then the court makes it possible for the lawyer to meet the defendant in the
presence of the gendarme in a room next to the court. The judge explained that he was
not able to order the gendarme to leave the defendant’s side. The judge did not expressly
state that lawyer-client communication within the courtroom was possible.

On the basis of the foregoing we conclude that although the law may provide for
lawyers to consult with their clients during the course of court proceedings in Turkey, the
incidents upon which the October 2003 recommendation were based were in fact far from
exceptional. We consider that the reality of court proceedings in Turkey is that many
judges and public prosecutors do not look favourably upon requests from lawyers to
speak to their clients during the course of court proceedings and instead regard such
requests as an obstruction to the court proceedings. This attitude only serves to
undermine the right to defence. It hinders lawyers from explaining the nature and content
of proceedings to clients who may otherwise not understand the processes of the court. It
impedes defendants from giving instructi